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ADVERTISEMENT. 



In the Second and Third Editions of this Work 
the Text is interrupted by the insertion of Notes 
printed in a larger letter. These Notes, which 
first appeared in the Second Edition, printed in 
1685^ are now placed at the bottom of the page ; 
and are distinguished from the Notes to the pre- 
sent Edition, by having [Ed. 1685.] subscribed to 
each. It has been the object of the Editor to 
collect the law on the subject by bringing down the 
authorities to the present time ; and, for the accu- 
racy of those Notes which are not distinguished as 
above-mentioned he is responsible. The paging 
of the Second and Third Editions is preserved: 



VI PREFACE. 

to that and not, to the paging of the present Edi- 
tion, the references throughout the Work and In- 
dex are made. If, on referring from the Index, 
the matter be not found in the Text, it will be 
found in the Note or Notes appended to the page 
referred to. 

An Appendix of Forms is added : they are taken 
from ^'The Lawsof Sewers'' published iii 1732# 



PREFACE 

TO THB 

SECOND EDITION. 



TO THE READER. 

JL His learned piece is so wett known^ and hath already 
found so kind entertainment^ that there wifl be little need 
to recommend it. The laws of Sewers whereof it treats 
are of general concernment^ as well to inland ceuntiea 
through which rivers run^ as to maritime. ; and their use 
and importance is auch^ as without the due execution of 
them^ we should be exposed to the rage and violence of 
that merciless element which surrounds us; rivers would by 
impediments and annoyances be obstructed ia their ooiirsee; 
bridges^ calceys, havens^ and ports, would fall to decay; in 
a word, the gates which now open and let in commerce, 
and the ways that convey and lead it through the kingdom, 
would fail us. 

The Authox w^s a Qent)a(nan Qf exc^M^ parts, both 
natural and acquired; and had attained to great knowledge 
in the laws of this realm, which were bis profession.. An4 
being for many years a Commissioner of Sewers in his 
native country of Lincolnshire, which abounds, in vast 
fens and marshes, he particularly applied himself to the 
study of these laws of Sewers, and made chpice to read 
upon the Statute of 23 Hen. 8. cap. 5., whereon that Com- 
mission is principally grounded. 
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Wherein how far he hath outgone all others who hare 
written of that subject ; with what judgment and polite- 
ness he hath handled as well several points at the common 
law^ as the several branches of this Statute ; and how he 
hath rendered the most dark/ difficult and knotty parts 
thereof plain and intelligible ; will easily appear to the dis- 
cerning Reader. 

That which is added in a larger letter will^ it is hoped, 
prove not unacceptable. Here and there is a touch upon 
some points controverted by our Author; and the rest 
gives you the judgments and resolutions of the Reverend 
judges upon the laws of Sewers, some of them before his 
time, but not then made public, and others since, wherein 
care hath been taken that nothing should be omitted that 
could be found pertinent to this subject. 

However our Author hath this right done him, that 
nothing is imposed on him but what vras his own, the 
additions being sufficiently distinguished by the character. 



CORRIGENDA ET ADDEND J. 

Page ft7y line 19, of the note, for ^^on," read or. 

58, St the end of note (a), add " as to the repair of works necessary to the 

preservation of s port, see the Earl of Lonsdale v. Nelson, 8 Bam. & 

Cress. 808." 
77, the reference to the second note should be (»)• 
90, to the cases collected in note (a) as to the repairs of bridges, add 

'' The King v. Machynlleth, 2 Bam. & Cress. 166." 
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ON TH£ 



STATUTES ON SEWERS. 



A general Act concerning Commissions of Sewers, to 
be directed m all parts tdthin this Realm, (a) 

Oim Sovereign Lord the King, like a virtuoas and «« Hen. a c. 
most gracious Prince, nothing earthly so highly Howfkrthe 
weighing as the advancing of the common profit, ^scw^^** 
wealth and commodity of this realm, considering the ^^^^^ 
daily great damages and losses which have happened i^i. 4 last. 
in many and divers parts of this his said realm, as well s h! s. c5. 
by the reason of the outrageous flowing surges and 4Hi7.'c. i! 
course of the sea in and upon marsh grounds and other ^ H* ^* ^ '^* 
low places heretofore through politic wisdom won and 
made profitable for the great commonwealth of this 
realm, as also by occasion of land waters and other 
outrageous springs in and upon meadows, pastures^ 
and other low grounds adjoining to rivers, floods and 
other water-courses. And over that, by and through 
mills, mill-dams> weirs, fishgarths, kedels, gores, 
gotes, floodgates, locks and other impediments in 

(«} Intitoled^ << The Bill of Sewers^ with a new proviso, &c" 

B 



Statutes on Sewers. 



and upon the same rivers and other watercouraes^ to 
the inestimable damages of the commonwealth of this 
realm^ which daily is likely more and more to in- 
crease^ unless speedy redress and remedy be in this 
behalf shortly provided : wherein albeit that divers 
and many provisions have been before this time made 
and ordained^ yet none of them are sufficient remedy 
for reformation of the premises^ Hath therefore by 
deliberate advice and assent of his Lords Spiritual 
and Temporal^ and also his loving Commons^ tu this 
present Parliament assembled^ ordained^ established 
and enacted^ that commissions of Sewers and other 
the premises shall be directed in all parts within this 
realm from time to time^ where and when need shall 
f^quire^ actordtiig to the manner, fordi, tenor aild 
*[ 3 3 effect hereafter ensuing^ to such sub^staiittal and in- 
different persons as shall be named by the Lord Chan- 
cellor and Lotd Treata^er of fiSngland^ and the two 
Chief JoMices for the tiMe being, or by three of 
them, Whereof the Lord Cbanieltor to be one. 

IL Henry the Eighth, Ac. Know ye, tbdt forasmuch 

as the walls, ditches, banks, gutters, sewers, goCes, 

calcies, bridges, streams, and other defences by the 

coasts of the sea and marish ground lying and being 

within the limits of A., B., or C. in the county o^ 

counties of or in the borders or confines of 

the same, by rage of the sea flowing and reffbwing, 

and by mean of the trenches of fresh waiters descend^ 

iiig and having course by divers ways to the sea, ht 

so dirupt, lacerate and broken, and also the comntort 

j[>as8ages fot ships, balengers and boats in the rivers, 

TheaeTerai Streams, and other floods within the limits of A., B., 

w^g the ^^ C., in the county or counties of or in the 

of 's^?i^'' b<n4ars or oonfioes of the saaw by mean of netting 



The f%tm of 
tbjB cD«iini9- 
lion of Sew- 



93 Hen. 8. e. 5. - 3 

ilp^ erecting and making of streams^ milb^ bridges, 
ponds, fishgarths^ mill-dains, locks^ hebbing-wears, 
hecks and floodgates, or other like lets, impediments 
w annoyances, be letted and interrupted, so that great 
and inestimable damage for default of reparation of 
the said waUs, ditches> banks, fences, sewers, gotes, 
gutters, calcies, bridges and streams; and also by 
mean of setting np, erecting, making and enlarging 
of the said fisbgarths, mill-dams, locks, hebbing- 
wears, hecks, floodgates and other like annoyances in 
time past, hath happened, and yet is to be feared that 
far greater hurt, loss and damage is like to ensuoj 
unless that speedy remedy be provided in that behalf* 

III. We therefore, for that by reason of our dignity What thin^ 
and prerogative royal we be bound to provide for the sionen^f^'^ 
safety and preservation of our realm of England^ fSwiJ^Tto 
willing that speedy remedy be had in the premises^ f J- 
have assigned you and six of you, of the which we 
Will that A., B. and G. shall be three, to be our Justices 
to survey the said Walk, streams, ditches, banks, gut-^ 
ters, sewers, gotes, calcies, bridges, trenches, mills, 
mill-dams, floodgates,* ponds, locks, hebbing-wears, *[ 3 ] 
and other impediments, lets and annoyances afore- 
said, and the same cause to be made, corrected, re* 
paired, amended, put down or reformed as case shall 
require after your wisdoms and discretions^ and therein 
as well to ordain and do after the form, tenor and efiect 
of all and singular the statutes and ordinances made 
before the first day of March in the three*and-twen«- 
tieth year of onr reign, touching the premises, or 
any of them, as also to enquire by the oaths of the inquiry by 
honest and lawful men of the said shire or shirea, faaiuthean- 
place or places, where such defaults or annoyances ^^^^^ 
ht, as well within the liberties as without (by whom 

b2 
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the troth may the rather be known) through whose 

defaolt the said hurts and damages have happened, 

and who hath or holdeth any lands or tenements, or 

common of pasture, or profit of fishing, or hath or 

may have any hurt, loss or disadvantage, by any man-: 

nei: of means in the said places, as well near to Uie 

said dangers, lets and impediments, as inhabiting or 

dwelling thereabouts by the said walls, ditches, banks, 

gutters, gotes, sewers, trenches and other the said 

persons to^e i^mpediments and annoyances ; and all those persons^ 

tothcchiree ^"^^^^T of them to tax, assess, charge, distrain and 

10 Co. 139. punish, as well within the metes, limits, and bounds 

141. SBalstr* ^ , . . % ' % • it 

199. Cro. of old time accustomed or otherwise, as elsewhere 
^* within our realm of England, after the quantity of 

their lands, tenements and rents, by the number of 
acres and perches, after the rate of every person's 
portion, tenure or profit, or after the quantity of their 
common of pasture, or profit of fishing, or other 
commodities there, by such ways and means, and in 
such manner and form, as to you or six of you, 
whereof the said A., B. and C. to be three, shall seem 
most convenient to be ordained and done for redress 
and reformation to be had in the premises : and also 
to reform, repair and amend the said walls, ditches, 
banks, gutters, sewers, gotes, calcies, bridges, streams 
and other the premises, in all places needful : and the 
same as often, and where need shall be to make new, 
*[ ^ 1 and to cleanse and purge the trenches, sewers *and 
ditches in all places necessary ; and further to reform, 
amend, prostrate and overthrow all such mills, streams, 
ponds, locks, fishgarths, hebbing- wears and other im7 
pediments and annoyances aforesaid, as shall be found 
by inquisition, or by your surveying and discretions 
to b(& excessive or hurtful ; and also to depute and 



23 Hen. 8. c. 5. 

assign diligent, faithful, and true keepers, bailiffs, ^| 
surveyors^ collectors, expenditors, and other ministers coHectors, 
and officers, for the safety, conservation, reparation, and other in- 
reformation and making of the premises, and every ^"^'^^ ^^ * 
of them, and to hear the account of the collectors and 
other ministers, of and for the receipt and laying out 
of the money that shall be levied and paid in, and ^ 

about the making, reforming, repairing and amending 
of the said walls, ditches, banks, gutters, gotes, sew« 
ers, calcies, bridges, streams, trenches, milhs, ponds, 
locks, fishgarths, floodgates, and other impediments 
and annoyances aforesaid ; and to distrain for the Distrainm^ 
arrearages of every such collection, tax and assess, as reamg^^c^ 
often as shall be expedient, or otherwise to punish ISm^I*^ 
the debtors and detainers of the same, by fines, amer- 
ciaments, pains, or other like means after your good 
discretions ; and also to arrest and take as many J^^'"? ^^ 

■ t 11- labourefs, 

carts, horses, oxen, beasts, and other instruments ne- workmen, 
cessary, and as many workmen and labourers as for ^bef!^d 
the said works and reparation shall suffice, paying for ®*®'^"^®- 



the same competent wages, salary and stipend in 
that behalf: and also take such and as many trees, 
woods, underwoods and timber and other necessaries 
as for the same works and reparations shall be suffi- 
cient at a reasonable price by. you or six* of you, of 
the which we will that A., B. and C. shall be three, to. 
be assessed or limited as well within the limits and 
bounds aforesaid as in any other place within the said 
county or counties near unto the said places : and to Tomakesia- 
make and ordain statutes, ordinances and provisions dioance^ ^'' 
from time to time a^ the case shall require, for the 
safeguard, conservation, redress, correction and re- 
formation of vthe premises, and of every of them, 
tind the parts lying to the same necessary and be- 
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*[ 6} hooveful, after the laws and customs* of Rumney- 
marshy in the county of Kent, or otherwise^ by 
any ways or means after your own wisdoms and 
discretions;' and to hear and determine all and sin- 
gular the premises, as well at our suit, as at the 
suit of any other whatsoever, complaining before yon 
or six of you, whereof A., B. and C. shall be three, 
after the laws and customs aforesaid, or otherwise by 
any other ways and means after your discretions ; 
writetnlf r^ ^^^ *^'^^ *^ make and direct all writs, precepts, war- 
cfpts to she- rants, or other commandments by virtue of these pre- 
aad others, sents, to all sheriffs, bailiffs, and all other ministers, 
officers, and other persons, as well within liberties as 
without, before you or six of you, wheri^f the said 
A-j B. and C, to be three, at certain days, terms, and 
places to be prefixed, to be returned and received; 
And further to continue the process of the same, and 
finally to do all and every thing and things as shall 
be requisite for the due execution of the premise^, 
by all ways and means after your discretions; and 
therefore we command you that at certain days aad 
places, when and where ye, or six of you, whereof 
the said A., B. and C. to be three, shall think expe- 
dient, ye do survey the said walls, fences^ ditches, 
banks, gutters, gotes, sewers, calcies, ponds, bridges, 
tivers, streams, water-courses, mills, locks, trenches, 
fishgarths, floodgates, and other the lets, impediments 
and annoyances aforesaid, and accomplish, fulfil, hear 
and determine all and singular the premises in due 
form, and to the effect aforesaid, after your good dis- 
To compel crelious ; and all such as ye shall find negligent, gain- 
b^^e^or- **^y*"S> ^^ rebelling in the said works, reparations or 
sT'lstr 198 f^forn*^^^^"^® ^^ *b^ premises, or negligent in the due 
execution of this our commission, that ye do compel 
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tbem by dintreis^ fineB and aiiierpiameaU> or by other 

pwiiabments^ ways or ni€an8^ which to you^ or six of . .i 

you* whereof the said A.j B« and C. shall be three^ 

sbfiH 0eem most expedient for tbe (ipeedy remedyj 

sedrass and reformatioQ of the premises^ and. dae 

execotioii of the same ; and ail such thioffs as by 

yoa shall be made and ordained in this behalf^ as well 

within liberties as without^ ye do cause the same 

firmly to be observed^* doing therein as to our Jastice *[ 6 } 

appertainetb^ afler the laws and statutes of this onr 

realm, and aecording to your wifdoms and discretions. 

IV. Saved always to os such fines and amercia- a command- 
ments ^B to us thereof shall belong ; and we alf o com- 2bw?ft t?^ 
Mtadour sheriff or sheriffs of our said county or coun- {J^J^^^ 
ties of that they shall cause to come before sionen such 

juron as aball 

yiMi;! or ra of you, of the which A., B» and C. to be be expedient 
three « at such day* #n4 places fui ye shall appoint to ^' ^^""y- 
tbeiQj fiich ai}d ea many hooest men of bis or their 
bailiwick, as well within the liberties as without^ 
by wbpm the truth may be^t be known^ to enquire 
of the premiaes ; Commanding also all other minis- aii other offi- 
lera and officers, as well within liberties en without, ^tlndMtnn- 
that they and every of them ihall be attendant to ^i2on^^' 
yoM iQ and tbont the due execution, of tJhii our 
eommisaion. In witness whereof we have caused 
these our letter* patent to be mede. Witness our- 
self Hi Weatmie^ter Die day of in the 

year of our reigUf 

V. And it is also enacted^ tliat every such person 
as shall be named Commissioner in the said commis- 
sion, after he hath knowledge thereof, pha^ effec- 
tually put his diUgenee and aUendance ip apd about 

the exeeutiofi of the said commission* And before The commit- 
he diaU teke upon him the execution 4>f Jibe fa^l uiTiui osUu 



8 



StattUea on Senders. 



Xoforcad hj 
95 Hen. 8. c 
10. 



Tbt fonn of 



Tn 



commission^ he shall take a corporal oath before 
the liord Chancellor^ or before such to whom the 
said Lord Chancellor shall direct the King's writ of 
BeditnuB patestatem^ to take the same^ or before 
the Justices of the peace iv the Quarter Sessiooa 
holden in the shire where such commission shall be 
dirtscted ; the tenor of which path hereafter ensueth : 

Ye shall swear that you \o your cunning, wit^ 
and power shall truly pnd indifferently exe- 
cute the authority to you given by this com- 
mission of Sewers^ without any favour^ affec- 
tion^ corruption^ dread pr malice to be borne 
to any manner of pierson or persons : and m 
the case shall require^ y^ shall consent and 
endeavour yourself for your part to the best 
of your knowledge and power to the making 
of such wholesome^ just, equal and indifferent 
laws and or*dinances as shall be made and 
devised by the most discreet and indifferent 
number of your fellows being in commission 
with you for the due redress^ reformation, and 
amendment of all and every such things as 
are contained and specified in the said com- 
mission : and the same laws and ordinances to 
your cunning, wit and power, cause to be 
put in due execution, without favour, meed, 
dread, malice or affection, as God you help 
and all saints. 
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VL And it is also enacted by tUe authority aforesaid, 
that all and every statute, act, and ordinance here- 
tofore made concerning'the premises or any of them. 
Of weH in the time of our Sovereign Lord the King» 
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that now is^ as in the time of any of bis progeni- 
tors/ kings of tbis realm of England^ not being con- 
trary to this present Act^ nor heretofore repealed, 
from henceforth shall stand and be good and effec- 
tual for ever, and to ' be pat in dae execution ac- 
cording to the true meaning and purport of the 
same. 

VIL Andovfer that be it enacted that theComroission- J^^J'^^ 
ers hereafter to be named in any of the said commis- misBioiiefa. 
sions/according to the purport and effect of the same 
commissions, have full power and authority to make^ 
constitute, and ordain laws, ordinances and decrees, 
and further to do all and every thing mentioned in 
the said conraiission according to the purport, effect, 
Svords, and true meaning of the same : and the same i Mar. seas. s. 
laws and ordinances so made to reform, repeal, and isaiiz.cs. 
amend, and make new from time to time, as the cases 
necessary shall require in that behalf. 

VIII. Provided alway^ and it is enacted, that if any The ordi- 

, nances of 

person or persons being assessed or taxed to any lot or commisnoB- 
charge for any lands, tenements or hereditaments ^Jl^hich 
within the limits of any commission hereafter to be '^^"•^ 
directed, do not pay the said lot and charge according 
to the ordinance and assignment of the Commissioners, 
having power of the execution of the said commis- 
sion, — ^by reason whereof it shall happen the said 
Commissioners ^having power of the execution of such *[ 8 3 
commission, for lack of payment of such lot and 
charge to decree and ordain the same lands, tene- Extended to 
ments and hereditaments from the owner or owners i^^L.^ 
thereof, and their heirs, and the heirs of every of ^^^^-^^ 
them, to any person or persons for term of years, 
term of life, in fee simple or in tail for payment of 
•tbe-same lot and charge, that then every such decree 
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and ordinance so by them made and engrossed in 
parchrnent, and certified under tbeir seals into tK« 
King^s Court of Chancery^ with the King's royal 
assent had to the same^ shall bind all and every per* 
son and persons, that at the making of the samf 
decree had any interest in such lands^ tenements, or 
hereditaments in use^ possession, reversion or re* 
mainder, their heirs and feoffee*, and every of them, 
and not to be in any wise reformed, upless it be by 
authority of Parliament hereafter to be si)mmoned 
and holden within this realm, 
riSeS^?*" IX. And also it is provided by authority aforesaid^ 
craeshaHbind that the Same laws, ordinances and decrees to be made 

the King's, 

n's and ordained by the said Commissioners or ai^L of them 



I Ww«0«c>8. ^y authority of (he said commission shall bind as well 
the lands, tenements and hereditaments of the King 
our Sovereign liord as all and every o^ber person 
and persons and tbeir heirs for such tbeir interest 
as they shall fortune to have, or may have in any 
lands, tenements or hereditaments, or other casual 
profit, advantage or commodity whatsoever they 
be, whereunto the said laws, ordinances and de^ 
crees shall in any wise extend, according ta the 
true purport, meaning bnd intent of th« same 
laws. 

No mail may X. And it is furthermore by the authority aforesaid 

sit being an* */ - *f 

mortu established and enacted, that if any manner of pei^ 

sou or persons, of what estate or degree soever be or 
they be of, that from henceforth take upon him or 
them to sit by virtue of any of the said commis- 
sions, not being before sworn in form as is aforesaid, 
and according to the tenor of the oath before ^peci* 
*[ 9 ] fied ; or if any persoq so *oamed and sworq do ait, 
as is afi^n^said, not having landf and tenement*, or 
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other hereditaments in fee simple^ fee tail or for terip ^^^ ^•^ . 
of Ijfe^ to the cleur yearly value of forty marks aboy^ sioner ahaii 
all charges to his own use^ except he be resiant and is bIiz. c 9. 
free of any city^ borough or town corporate^ and have ip. ' ' * 
moveable substance of the clear value of oqe hundred 
poundsj or else be learned in the laws of this realm ip 
aud concerning the same^ that is to say^ admitted in 
one of the four principal Inns of Court for an ntter 
barrister, shall fprfeit forty pounds for every time that 
hp shall attempt so to do ; the ope half thereof to be to 
our Sovereign Lord the King, and the other half 
thereof to the use of him or them that will sue there* 
forCj by action of debt^ bill^ plaint^ or information in aqy 
of the King's Courts : in which action or suit no wager 
of law shall be admitted^ nor any essoign or protec- 
tion shall be allowed. 

XL And if any actioq of trespass or other suit 
^hqll happen to be attempted against any person 
or persons for taking any distress, or any other act 
doing by authority of the said commission, or by 
authority of any laws or ordinances made by virtue 
of the said commission, the defendant or defendants 
in any such action shall and may make avowry, 
cognizance or justification for the (ukipg pf the ATowrr«.Qr 
sam^ distress or pther act doings, touching tbe pre? i^i distrew . 
mises, or of any of them ^alleging in such avowry, cog- ^^f^if*^ 
nizance or Justification, that the said distress, trespass ^2'^^^'* 
or other act, whereof the plaintiff complaineth, was Co.pLf.sss. 
done by the authority of the Commission of Sewers for 
lot or tax assessed by the said commission, or for such 
other act or cause, as the said defendant did by au- 
thority of the same commission, and according to ^^ 
tenor purport and effect of this present Act made the 
tJire^and twepti^th yeari^f th^ rejgn pf par Soverfjgi) 
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. Lord King Henry the Eighth^ without any expressittg 
or rehearsal of any other matter or circumstance con* 
tained in this present Act^ or any commission, laws, 
*[ JO ] statutes, or ordinances thereupon to be made, ♦where- 
upon the plaintiff shall be admitted to reply> that the 
defendant did take the said distress, or did any other 
act or trespass supposed in his declaration of his own 
wrong, without any such cause alleged by the said de- 
fendant, whereupon the issue in every such action 
shall be joined to be tried by verdict of twelve men, 
and not otherwise, as is accustomed in other personal 
actions : And upon the trial of that issue the whole 
matter to be given on both parties in evidence ac- 
cording to the very truth of the same. 

Scn^dMt' ^^^' ^"^ ^^^^^ ^^^^ *ss"^ ^'"^^ ^^^ ^^^ defendant or 
^btaUmoT^ nonsuitof the plaintiff after appearance, the same de- 
bts costs of fendant to recover treble damages by reason of his 
wrongful vexation in that behalf, with his costs also 
in that part sustained, and that to be assessed by the 
same jury or writ to enquire of damages, as the 
cause shall require. 
The wages XIII. And it is also enacted, that every of the said 

CommhsroQ- Commissioners shall have and perceive fourshillings for 
^^^^ every day that they shall take pains in the execatioil 
&c. of this Commission of Sewers, and one clerk by them 

to be assigned two shillings for every day, of the 
rates, taxes, lots and wains that shall be assessed or 
lost by authority of the said commission, and to be 
levied and paid by their discretions. And that the 
said Commissioners, or six of them, shall have power 
and authority to limit and assign of the same rates, 
taxes, lots and wains by their discretions such rea- 
sonable sums of money to the said clerk for writing of 
books and process concerning the premises, and to 
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ikt collectors, expenditors, and such other as shall 
take pains in the due execution of the said commission, 
as by the discretions of the said Commissioners, or six 
of them, shall be thought reasonable. 

XIV. Provided alway, that whensoever aud as often Commwions 

"^ within the 

as such commission, as is afore limited, shall be made liberty of the 
and directed to any person or persons for the re- ^ ^* 
formation and amendment of or in any of the pre* 
mises specified *in the said commission within the *[ 11 ] 
fees, liberties or possession of the duchy of Lancaster, 
that then such Commissioners as shall execute any 
such commission shall be always named and ap- 
pointed, by the discretion of the Liord Chancellor and 
Lord Treasurer of England, and the said two chief 
Justices of either bench, and the Chancellor of the. 
said duchy for the time being, or three of them, 
whereof the said Lord Chancellor and the Chancellor 
of the duchy to be two : and that in every such case 
two commissions shall be awarded, and made accord- 
ing to the tenor of the commission above expressed, 
one thereof under the great seal of England, and 
the other under the seal of the same duchy, as be- 
fore time hath been accustomed, any thing afore re- 
hearsed in this Act to the contrary hereof notwith- 
standing. 

XV. And it is further enacted, that the said com- TheChargeof 
missions from time to time, as the case shall require, sion?^""***" . 
shall be had and obtained without any money or other 

charge to be payed for the seals or writing of the 
same, unless it be to the King two shillings sixpence 
for the seal of every commission, as hath been accus- 
tomed, and.for the writing and enrolling of any one 
commission five shillings, and not above. 
XVI; And it is further enacted^ that every commis- 
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i^i*'""* ^^" *^ ^^ ittadef by atithority at tlil« Ad filhall endtefe 
shall endare fltid codtinde for the term of three year» deit after 

three tears. 

Altered by 18 the teste of the commisflion. Nevertheless^ after any 
IZ.C. 0.8.1. commission made and ddifered out of the Kidg'ii 
Court of Chancery^ the King's Highness shall always 
^'"^•■^•^ at his pleasure, by his writ of supersedeas, otot of his 
said Court of Chancery, at any time discharge as well 
every such commission as every Commissioner that 
shall be made or named by authority of this Act; 
after which discharge the said Commissioner shall 
have no power or atithority to proceed in the execu- 
tion of their commission, nor in any thing by autho- 
rity of this Act. 
*[ 12 1 *XV1I. Provided always, that such laws. Acts, d<i- 
Commmfo^ crces, and ordinances, as shall happen to be made by 
^I'suu^ the said Commissioners according to the tenor of their 
good. fcom mission, or by authority of this Act, shall stand 

siiz.cs.'s. 1. good and effectual, and be put in due execution so long 
time as their commission endareth and no longer: 
except the said laws and ordinance be made and en- 
grossed in parchment, and certified iihd^r the seals 
of the said Commissioners into the King's Court of 
Chancery, and then the King's royal assent be had 
to the saine : atiy thing contained in this present A<it 
to the contrary hereof notwithstanding. 
CofibmissioDs XVIII. Provided also, that whensoever, and as often 
aconn^^a^ M sdch commission,asisafore limited, shall be made and 
^^' directed to any person or persons for the reformation 

9nd amendment of or in any of the premises specified 
in the said commission, within the fees, liberties, and 
Wales. possessions of the principality of Wales, the county 

Chester. palatine of Chester, or within the fees, liberties and 
possessions of any other place^ where there is liberty 
ftnd jurisdiction of county palatine^ that in every 
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such case two commissions sball b6 awarded^ and 
made according to the tenor of the commission above 
expressed, one thereof under the great Seal of Eng- 
land, and the other under the usual seal of the 
County t'alatine, in manner and form, as is above 
provided for the Duchy of Lancaster, any thing afore 
rehearsed in this present Act to the contrary notwith- 
standing. 

XIX. And it is provided and also enacted, that The King's 

royal assent 

the royal assent limited to be had unto the laws and shall be cerU- 

,. *i_ ji^i_ •■* •• fied into Uie 

ordinances to be made by the said commissioners, as chancerr. 

is above said, shall be certified into the said Court £1,^^9.8.^ 

of Chancery under the King's Privy Seal ; and that 

there shall not any sura of money be paid for the 

said Privy Seal, but for the writing of the same 

cef tificate vnd^r the said Privy Sdal sliaU be paid to 

tilt writer thereof two shillings and not abovoj not 

1I0 other nor greater sum for any thing touching *off *[ 13 ] 

teoncerning the same certificate under the same Privy 

Seal. 

XX. Provided nlways, that the Gbancdllors and 
such other as sball have the custody of the seab of 
tlie aaid principality of Wales, or the ceniity pah* 
tine of Chester, or within Ibe fees, liberties, and poa* 
•etsions of any other place> where there ia liberty 
and jni^isdktioa of county palatine^ upon reasonable * 
ftquest, and upon the sight of tb^ c^iMAission under 
the King's great seal of his Cbimeeryi shaU wilhont 
delay make out another commission linder the seal of 
the said county palatine according to the tetior of the 
King's tommission to them shewed liuder bis great 
seal ; and to those CommisModera at shall be tiamed 
by the Lord Chancellor, Lord Treasurer, and the 
two Chief Justieea^ or by three of ttiem, whereof the 
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Lord Chancellor to be one^ except it be within the 
fees and liberties of the duchy of Lancaster, within 
which fees and liberties the Commissioners shall be 
named, and commis9ions ^made, as is afore ordained 
plained by ^Y this Act ; , any thing contained in the said Act, 
14. ^'''^' or in any proviso thereunto added and annexed 



Regi8t.f.l27. 
Bzplained by 
8. Jac. I.e. 
14. 

TAn^'^^^io *^ '^^ contrary thereof notwithstanding. This Act 



to endure for twenty years. 



*[ 14 ] *An Act canceming the Oath of Commmianers of 

Sewers, (a) 

95H.S.C.10. Bs it enacted by authority of this present Par- 
liament, That the Act late made for Sewers, and the 
commission therein recited, shall be extended, used; 
and put in execution in the town and the marches of 
Calais. Calais according to the tenor of the same commission 

in like effect a^ it is enacted to be piit in execution 
within this realm; and that no person shall be com*" 
pelled to be sworn or otherwise bound to sit or travel 
in execution of any commission of Sewers within this 
Comraimoii- realm, unless that he be dwelling within the county 
dweUing in whcreof he is, or shall be assigned to be Commis^^ 
county!^ sioner, and for Calais and the said marches thereof 
8 h! l\ c. 3. ^"^^ ^-^^ h^ ^ dwelling within the same town of 
4 H. 7. c. 1. Calais, or marches. 

6H. 8.C. 10. 

IL And because that divers persons heretofore as* 
signed to be Commissioners have refused to be sworn 
according to the said former Act, whereby divers 

(a) Intituled ^« For Sewers^" 



3^4 Edw. 6. c. B. l^ 

cDmmiMions heretofore made remain hitherto without^ 
effectual execution: Beit therefore enacted, that if p»e ^<>J^«- 
any person assigned, or to be assigned, to be such'Coronussion* 
Commissioner of Sewers, being required hereafter by refusing to 
such person or persons as have or shall have autho- jt^i^^by 
rity by the king's writ or otherwise, to receive or ^3^^^^ 
accept the oath comprised in the said former Act^ farther pro- 

Tided for by 

every person that so refuseth to take the same oath, 3 &4 Ed. 6. 

or upon that request made doth not receive the same^^; s!c. iiT 

oath, and that refusal or contempt done in the Chan- J j^^ I' f;^ 

eery, or returned into the Chancery with the said ^^^ t Ana, e. 

writ, shall lose and forfeit for the same contempt to * 

the Kin^ our Sovereign Lord five marks, and so to 

lose from time to time five marks for every such con* ' 

tempt, as shall be done or returned into the si<id Chan- ' 

eery against any such persons, unless that he in the 

*same Chancery do shew and allege in the said term *[ 15 3 

wherein such return shall be made against him suffi- ' 

cient and reasonable matter and cause to be allowed ' 

by the Lord Chancellor for his excuse and discharge 

in that behalf. 



Jn Act for the continuance of the Statute of Sewers, (a) 

Where in the Parliament holden at Westminster. '^^ Sutate 

of Sewera 

by prorogation the fifteenth day of January, in the shall be con- 
twenty-third year of the most victorious reign of s""^!.' *^ ^' 
our late Sovereign Lord King Henry the Eighth, 
among other things, one general Act concerning 



(a) 3 & 4 Edw. 6. c. S. 
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CommiAstons of Sewers, to be directed kilo all parU, 
within this realm, was enacted and made to contiane. 
and endure for twenty years then next following, aa 
by the same Act more at large it doth and may ap* 
pear: and forasmuch as the same Act is thought 
good and beneficial for the Commonwealth of this 
realm: Be it therefore enacted and ordained by the 
King our Sovereign Lord, with the assent of tbe, 
Lords Spiritual and Temporal, and the Commons, ia 
this present Parliament assembled, and by the autho- 
rity of the same, that the said Acl^^ and all clauses, 
arUoIes, and provisions in the same contained, shall 
coatinue and endure in their force and strength, and 
to be observed and kept for ever, in such manner and 
form as shall and may stand with the sequel aod 
additions hereafter mentioned, 
AHmnMof ][, And be it further enacted and established by 
by force of the authority aforesaid, that all scots, lots, and sums 
sion^ofs^era of money hereafter to be rated and taxed, by virtue 
^eKinls^^ of such Commission of Sewers, upon any of the laads, 
lands shall be tenements, or hereditaments of our Sovereign Lord * 

leriable by ' ^ 

distress. the King, his heirs, or successors, for any manner of 
*C 16 3 thing or things, concerning the articles of the said 
Commission of Sewers, Bhall be gathered and levied 
by distress or otherwise, in like manner and form as 
shall or may be done in the lands, tenements, and 
hereditaments of any other person or* persons, and 
that all bills of acquittance signed with the hand or 
hands of such collector or receiver, as shall have the 
collection thereof by the appointment of the said 
Commissioners or six of them, shall be as well a suffi- 
cient discharge to the tenants, fermors, and occupiers 
of the same grounds, so to be charged for the said 
sum, wherewith their grounds shall be so charged, as 



also 1^ sufficient warrant to all and 6Yery the receivers, 
aaditoTfli, and other whatsoever officer or officers of 
our said Sovereigpi Lord the King, his hem and suc- 
cessors, for the allowance to such tenant, fermor, or 
occupier for the same: adding moreover to this Act, what fees 
by the authority of this present Parliament^ that forthc%oiii- 
such and like fees, and none other, nor more, shall be ^^°g^ 
at anytime paid or demanded, for any commission ^*J*^*^ 
or commissions, or writs of dedimus potestatem, ducby. 
hereafter to be sued out or obtained under the seal of 
the duchy: bat only such and like fees as be men- 
tiooed in the said former Act, to be paid in the Chan* 
eery, for commissions and writs of dedimus potesttt' 
tern, to be obtained from the same Court of Chancery. 
Adding moreover thereunto by the authority afore- Howlonythe 

- COmiDlflSlOQ 

said thtit every commission and commissions, here- of Sewen 
after to be awarded for Sewers, shall continue and "'^ 

endure for the term of five years, next after the teste 
of such commission, unless the same commission and 
commissions shall be otherwise discharged, within the 
said time by supersedeas, any thing or things men- 
tioned or contained in tlie said former Act, contrary 
to the additions before mentioned, or any of them, 
in any wise notwithstanding. 



* An Act for the Cbmmisram «^ Sewers, {n) *£ 17 ] 

I^oRASMUCH as no Commission of Sewers, by the 
statutes heretofore made, may have continuance aboye 
the space of five years : Be it therefore enacted by 

(a) 13 Eliz. c. 0. 

c 2 
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the Queen's most excellent Majesty, with the assents 
of the Lords. Spiritual and Temporal, and the Gom-- 
mons, of this present Parliament assembled, and by 
the. authority of the same, that from henceforth all i 
and every Commission and Commissions of Sewers, 
now standing in . force, or that hereafter shall be • 
Acoranii»- granted and m^de, shall stand and continue in force • 

sion of Scwcra .^ , _ . • i i? 

shall conti- for the term of ten years next ensuing^ the date ot 
ycaw. ^^gj^y gy^jj commission, unless the same commission ^ 
or commissions be, or hereafter shall be repealed, or * 
determined by reason of any new commission in that < 
behalf made, or by supersedeas : and tliat all such ; 
laws, ordinances, and constitutions as be, or shall be> 
duly made by force of any suph commission, accord-, 
ing^ to the tenor and effect limited in any former 
The orders of statute heretofore made, touching Commission or* 
cre'ofScvcrs Commissions of Sewers, and being written in parch- 
force with^oat ^^^^ indented, and under the seals of the said Com-* 
thecertificate mi^gjoners, or six of them, (whereof the one part, 
the royal as- shall remain with the clerk appointed, and to be ap- 
pointed for the Commission of Sewers for the time, 
being, and the other part in such place as. the same 
Commissioners, or six of them, shall order and ap-* 
point ;) shall without any certificate thereof to be 
made into the Court of Chancery, and without the 
Royal assent to the same had, stand and continue in 
full force and effect, notwithstanding any determina- 
tion of any such commission by supersedeas, until 
such time as the same laws, constitutions, and ordi- 
nances shall be altered, repealed, or made void, by 
the Commissioners after to be assigned and appointed 
*C ^® 3 ^^^ Sewers,' in those * parts where the same laws, ordi- 
nances, and constitutions were made, ordained and 
constituted, or by six of them. 
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H. And be it further enacted by the authority Th« ^''onmii*- 
afolresaid^ that at all times from and after the end and Sewm* orders 
expiration of the term of ten years^ next ensuing the nae one year, 
date or teste of any Commission of Sewers hereafter ^^^^Jon 
to be made, all such laws, ordinances, and constito- ^^ empire, 
(ions, as were made by virtue of any such commis- 
sion^, and written in parchment, indented, and sealed, 
as 18 above-mentioned, without certificate thereof, or 
the assent royal to the same had as is aforesaid, shall 
notwithstanding the determination of any such com- 
mission by the expiration of the term of ten years 
next ensuing the date of any such Commission of 
Sewers, likewise continue in force for and by the 
space of one whole year then next ensuing:: and that Thcja»iice» 

* •' ° of peace inay 

the Justices of peace in the shire and shires Where the for one year 
same laws, ordinances, and constitutions are to be comroisnou 
executed within their several commissions and limits, j^a^^w"" 
or six of them, whereof two to b« of the quorum, ug™™^^" 
shall have power and authority by the space of one 
whole year next after the expiration of every such 
commission, to execute the same laws, ordinances, 
and constitutions, and every of them, as fully aiid 
in as ample manner and form, as the Commission- 
ers or any of them named and appointed in every 
or any commission so expired might or should 
have done to all intents and purposes, as if the 
aaid commission^ or commissions' had* continued in 
force. 

IIL Provided always, and be it nevertheless enacted, 
that if any new Commission of Sewers shall be made 
within the said year, that then immediately from and 
alter such commission newly made and published, the 
power of the said Justices of the peace, and every ^ 
of them, in any wise concerning the execution of 
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any BQch laws^ ordioancefij and cofistilQtions of 

Sewers^ shall utterly cea«e; any thin; or tbjoga io 

*C 19 ] this Act to * the contrary expressed in any wise na(- 

withstanding. 

kiSTa^c- *^- ^"^ '^^ '' further enacted, that np farmer or 

able shall not farmers, for term of years, of any manors, lands, or 

oeaCommis- _ . 

sionerwithin tenements, lying or being within the precincts or 
cinrt!™***'^ limits of any such Commission of Sewers, which 
be^ or hereafter may be ordered and chargeable by 
any laws, ordinances, or constitutions made or to be 
made by virtue of any such commission, wherein he 
or they shall be named or appointed Commissioner or 
Commissioners, not having estate of freehold within 
the realm of England, of or in manors, lands, or 
tenements of the yearly value of forty pounds, shall 
at any time hereafter have power to sit, or in any 
wise intermeddle with the execution of such commia^ 
sion or commissions, during the time be or they shall 
continue or be such farmer or farmers of any snob 
manors, lands, or tenements, and shall not have 
estate of freehold as is aforesaid : but that every 
such commission, as having respect only to every such 
person or persons, for such and so long time as he or 
they shall so be and continue farmer or farmers 
of any such manors, lands, or tenements, shall be 
deemed and adjudged in law to be as void and of none 
effect: any thing in the same commission, or any 
statute or law heretofore made to the contrary, not* 
withstanding. 
There shall V. And be it further enacted by the authority afore* 

be no certifi- . . . 

cate or return Said, that from henceforth the said Commissioners, nor 
missionTi^ any of them, shall not be compelled, or compellable 
ySt^se'sT. *^ ^^^^ any certiBcate or return of the said com- 
missions^ or any of them, or of any their ordinances^ 
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laws or doings, by the authority of any the said 
com missions, nor shall not have any fine, pain^ or 
amerciament set upon them, or any of them, or any 
ways to be molested in body, lands', or goods, for 
that cause. 

VL And yet neyerth^ss, to the intent the Queen^s 
Majesty our Sovereign Lady, her heirs and successors, 
may at all times hereafter be truly answered of all such 
issues; * fines, and amerciaments, as shall happen, *[ 20 ] 
grow, 6r be forfeited by virtue of any such commis- 
sion, or by the execution thereof: Be it also enacted. The fines ui4 

atnerciunenli 

that the clerk and clerks appointed, and hereafter to be shall be es- 
appointed, for and in any such Commission and Com- thTsxcbe- 
missions of Sewers, shall yearly truly estreat all the ^^^' 
said issues, fines, penalties, forfeitures and amercia- 
ments, that shall be due and answerable to her High- 
ness, her heirs and successors, and the same estreats 
shall yearly deliver into the Court of the Exchequer 
at such time and times, and in such manner and form 
as Justices assigifed to and for the conservation of 
the peace in any wise should or ought to do by 
virtue of their commission, upon pain to forfeit to 
our Sovereign Lady the Queen, her heirs and suc- 
cessors, for every default in that behalf made five 
pounds. 

VII. Provided always, that it shall be lawful for any in what case 

.a farmer of 

Commissioner, being also a farmer, and not having lands charge- 
lands and tenements, to the clear yearly value of comn^ion-* 
forty pounds of freehold, to sit by virtue of the said f;;iher''7 aSb. 
commission^ and have his voice and full authority with «• i^- 
others to make and establish ordinances for Sewers, 
according to the tenor of the commission touching 
and concerning all lands and tenements within the 
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precinct of every spch commission^ other than such 
lands and tenements as be or they^ for the time 
bein^, hold and enjoy as farmer^ as be or they 
might have done before the making of this statute ; 
any thing therein contained to the contrary notwith* 
standing. [3 Jac. 1. c. 14.3 
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''LECTURA PRIMA. *[€!] 



My most worthy fellows and companions of this 
noble and renowned Society, the hourg^Iass of my 
puisne time is run, and I am now come to take posses- 
sion of your Reader's place; wherein I must hazard 
to your censures the fortunes of my inability. These 
twenty and six years complete I have had continuance 
here, and in that time I have only taken the measure 
and length of your hall; and herein I acknowledge 
Gray'$ Inn to be the patron of my best fortunes, and 
yourselves the best companions of my forepast and 
present life. I made a question, when it eame to my 
turn to read, whether 1 should turn therefrom or not, 
being then troubled about two things, charge and 
care, both which I put into a pair. of scales, wherein 
I thought cAarge weighed heavy and solid (for ibi 
ponebantur solidi,) care notwithstanding had his equal 
weight with the other, and poised the scales even ; 
yet I considered the small substance 1 had got came 
by my profession. I therefore took myself both in 
«editand coniscience bound to undertake this bur- 
thensome place, for the maintenance and preserva- 
tion of the honour of this hoiise; and with that I put 
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charge and care in one scale^ and resolutum in the 
other^ which scaled them both up. Twenty years 
likewise of my last past time I haVe in the practice 
of my profession spent, but I hope, little consumed 
thereof ; in which time I launched forth my ship (in 
prqfundum maris), for a voya^^e to the sea; and now 
she is returned to your shores furnished and ballast 
with merchandize of several estimates. By my ship 
I mean my statute which I read on, which be the 
*[ 83 3 Laws of * Sewers ; the aMrebandize be the weighty 
matters therein contained; by the governors and 
rulers of this ship, I mean the grave and prudent 
Camioi8sioner3 yfhp pre put m chwg^ ^nd irmsit ivith 
th^ «;ie(:utioa of these If^wff j by ^ i|iaivi«r8f I in- 
tend {he Queers of tbis Ww ; tji« m^rchant'f fkf^ I 
reserve unto mysdf; tbe ivar^ l^rpoght AM>ni§ b#of 
divers sorts, pome oqly fit for th^ lmjp9m\Mt^^Hv 
of a King, and ihf^f be roy^I prei*ogativ«Sj^ .^h^w- 
ing forth tb^ir splepdonr like jLb^ Jl^tpfr <k Ime 
in the crown ; otbers belong t^ high nobility, «i»4 spRd^ 
be uyeful for the homely commonalty ; lh» reH whl^ 
shall remi^jn I hav« cast under batches for my h^t 
day's mart^ when I meaa to in^kf cluifTer on thep ial). 
But tbough I w?nfi to mnk^ tliese n>arfcet| of my ^^1 
merchandise; yet I do ippjt mei^n to $et sufh rt4f» 
ppon tbep as merchantp |is^ |U> do, vrh«i:b b0 a}| for 
(utile dui^) for I oiily pet one poce opan a|), wM(|i Is 
ypnr k)nd acc^pjiapc?. Marvel qfo|t^ I pray yoii^ ^ 
time my aea^like salutationp ; for thi# d$y I nmb^- 
comis (jod Nfpiu»4f^0 prafor, and I »^n tP 4if phy 
t)ie ppwpr of bi» empire ; for pmy at»4iite^ apy fmH^s 
jsmA my argiuBjsiit^ wiV bU depend uf^ this (^kmt^ifit 
Wf4jers <Mrer whiph, as pppts &igo» iViysifiMe bulb icbii^ 
predqnjwancf * Well^ now my ybip u at »bpv«» pnil 
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I have ottt anchor there^ and to my great comfort I 
see many chapmen attending the markets and tbare- 
fore aow presently 1 will unlpck^ and aet open the 
closet of my 9tor^^ which be contained in th0 fair 
volames of the law, and especially in that lavf made 
and enacted in the Parliament held in the twenty- 
third year of Henry the Eighth, c. 5. which is J gn* 
neral Jet concerning the Commi9mner$ of Sewers for 
all the realm of England. 

. The causes wherefore I made chojce to read npon 
this law be five in number^ viz. : — 

1. For the antiquity of these Laws of Sevfers, 
though this statute bear date but 23 Hen. VIH, 

* 2. For the largity and extent thereof, which ap- *C ^ 3 
pear in the style of this statute, and there terffied 
A general Act for all the Realm iff England." 

3. For the necessary use thereof, which continual 
practice and daily experience teacheth us. 

4. 1 have had a more desire to read ppon these 
laws, because never any Reader did heretofore under* 
take the same; and upon perusal of this statute, and 
upon due consideration taken of others, I thought I 
could not make my choice of a more fitting and more 
necessary law, nor more profitable for my natiire 
country of Lincolnshire, and other maritime placea 
of this kingdom, than this b. 

5. His Majesty's general care, which these laws 
require at his hands, and his special care, by the 
which his Highness of late hath taken these laws into 
his gracious and provident protection. 

And upon due consideration taken of ail these 
cases, I resolved to proceed in the exposition of thia 
statute, being made perpetual by the statute of 
8 Edw. VL c. 8. 
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Aotiquityof > And to speak somethino of the three iirst causes, 

these lawk _ ..^ , i.. 

i-anvof opmion for the reasons and authorities ensu- 
ing^ that the Laws of Sewers have been and be of 
great antiquity^ and have told over as much time and 
as many years as any other laws of this realm have 

Camden. done : for^ as Mr Camden in his Britannia ' saitb, 
Qfiod insula Britannia aoida in mare omni ex parte 
seprojedt; therefore this realm adjoining on every 
side upon the sea could not be safe without those 
provident laws made and used for the defence 
thereof 

inMananeb's And although it is said in Scripture, that Almighty 

ofiudah. God hath bound the seas by the word of His com- 
mandment, and had shut up the deep, and sealed 
it with His terrible and glorious name; yet God, who 
bestowed wisdom on man, it was His pleasure he 
should providently use it over the rest of the crea- 
*|] 24 3 tures, not giving way that *he should be remiss or 
presumptuous in any thing which by his foresight 
or judgment might be prevented, helped, and relieved. 

Genesis c 7. It is true that at the flood, cum cataracta costi fue- 
' tint apertoy when the windows of heaven were by 
God*s determinate will set open, and that the seas did 
8uum excedere modum, no power of man's hand could 
stay the swallowing and devouring surges of the seas 
and waters; yet then notwithstanding had God ap- 
pointed that His servant Noah and his children, and 
such creatures as he appointed, should be preserved 
by the ark, which was a work of their own bands; 
therefore the laws of God and nature have appointed 
roan to make provision for the necessary defence 
and safety of himself and of bis country ; and the 
laws of ^his realm, most of which have received their 
primam essentiam from the Divine laws of the At- 
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mighty, and have fetched their pedigree from the lAw 
of nature^ have a principio been so predominant in 
this kingdom of England, that they have never 
been wanting at any time to provide for the safety 
thereof. 

And if the register be so ancient a book as Sir 
Edward. Coke in one of his epistles hath there de-^ 
clared it to be/ th^n it may give satisfaction in this 
kind, that these Laws of Sewers were in those times 
of great eminency and authority ; for there I find two 
several writs or commissions of that nature, the one 
authorizing certain persons to survey the defences in 
the parts of Holland, in the county of Lincoln; the Regbter in 
other for the viewing and surveying of the sur- JZ^ ^'' 
rounded grounds lying between the two rivers Hum- 
ber.and Auckholin, in the said county of Lincoln; 
and the first of the said commissions is set down ver- 
batim in FUz. Not. Bre. fol. 1 13. Yet the first sta- Fitz. Nat 
tute which appears to us in print, wherein the frame 
of a Commission of Sewers is set down, is the statute 
of A Hen. VL c. 5. Yet I make no question but the. ^ Hen. 6. c.5. 
said commissions expressed in the register and Fitz*. 
Nat. Bre. were in their forms long before Henry the 
Sixth's time ; and that the statute of Henry the "("Sixth *[ 25 ] 
adds some more power and strength thereto than was 
before, having backed them with the power of the 
Parliament ; and it is something additional in matter, 
as.it wa^in power, as by both the commissions com- 
pared together is apparent. 

I do likewise find in the 38th o{ Edward the Third, ^^^ {^^-^ 
LSb. Ass. plac. 15. that a commission was awarded 
to enquire of bridges, and of the repairs thereof, 
which is a branch of these laws ; and Sir Edward 
Coke in his 10th Report in the case of the Isle of Ely, 
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sdith, tb&t the kin^ of this realm, before the making 
of any statdte of Sewers, might grant eommi^ions for 
the snrveying and repairing of walls, banks, and rivers, 
and other defences. And of the same opinion is the 
Sir John book of Sir John Davies in his Irish Reports, in the 
ports. case of the royal piscary of the Banne. And Sir Ed- 

ward Coke hath in his first case set the first statute of 
9H.^. Sewers to be in time the 9th of Henry the Third, 
whfch is in Magnd Charta the first volaroe of sta- 
ttttes, atid the most adcient that be eltant in oar 
law^. 

By all which is manifest that these laws hare been 
received into the government of this realm in time as 
ancient as any other were ; and I am the rather 
herein confirmed, for that in the ancient commission 
expressed in the register afi)resaid there be these 
words ; that the King ratione dignitatis ma rigivt 
ad ptovidendum salvatumi regni sui circnmqudque 
fnft ttstrictus. Whereiti it is hereby made plain, that 
the King by the tenure and prerogative of his croWA 
Wais bottnd to see and foresee the safety of this realm ; 
and so this law is a prerogative law^ and seems to be 
ai antieiit as any laws of this realm ; and all preroga^ 
tives be without limitations of time. Neither can it be 
presmkied, that all or any Kings tiH the time of Henry 
the Stlth were so improvident as to want these laws, 
without the which the realm could not be defended 
fh)m the tidlenee of that untnereiful enemy the sea ; 
wherein I do conclude, that these laws of Sewers be 
as ancient as any other laws of this kingdom be. 
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♦ The extent of tfua Lavi. *[ 26 ] 

For the extent of this law the title of this statute . 
8hew» it^ viz. '' A general net for granting c*Ritf issiona 
of Sewers within the realm/' without toy ^rd of re^ 
strainti other than these'' where needshouM require/' 
And although expounders of the laws he not tied to 
make the title their text^ either for the b6dy or the 
hounds of it> yet it may serve to give some direction 
in the exposition thereof : bat to make the title to be 
the ground in the material exposition of the bw may 
lead the expositor many tim^s into error; for in 
Stradling and Morgan's case in Plo. Com. the title stndling and 
oi the statute was^ '' For the true answering for the ^^°' 
revenoee of the Kiag;" and the words in the body did 
extend the san^ to the reieeivers of sulgecls. Biii 
tliere the Judges and expoutiders of* that law went 
with the title in a statute made in the 23d of EKm^ ssxiiz. 
beth» the title of the statute was '' For politia eonstt^ 
tutions for the navy /' and in that statute there was a 
new fish day provided^ which no mail would bave 
looked for under such a title. 

And Lucian, av ancient Gretk poet^ oompiled.a 
book; and in the frontispiece tliereof intituled the 
the same '' A Book of True Reports ;" where, looking 
into it, there was hot akiy thitig true therein. So it 
appears^ though ii^ acts aod books the titles And styles 
^^J give help in the expositioB^ and may serve as an 
index or table to find ou^ the matter, yet it is not fit 
to rely upon them, but that they roby be used or re« 
fused as. occasion shall serve. 

Howsoever there is better boncord btftwixt the title 
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and the body of my statute^ for the corps of the act 
performs as much as the title promised^ whereby the 
inland countries of Nottingham^ Northampton^ Hun- 
tington, Bedford, and the like, mi^y have the use of 
this statute as well as the maritime countries of Lin- 
coln, York, Cambridge, Norfolk^ Suffolk, Kept,' 
Sussex, Hampshire, Devon, Cornwall, Gloucester, 
Chester, and Lancashire, if not in all, yet in part, as 
hereafter I shall make it appear in my Second Lecture* 
upon this law. 
^[ 27 ] "^And although both the statute of 6 H. 8. and the 
register, and Fitz. J^at. Brev. make aU of them men«- 
tion in those commissions of the county of Lincoln, 
and of no other county ; yet doubtless the law-makers 
and Judges of this realm, and the expositors did 
intend then, and dicj extend them to all the parts and 
counties of the realm. And yet I take it that the 
first original and the chief use of these laws was in * 
the said maritime countries, which stood in most need 
thereof, and especially Lincolnshire, where be the 
huge great and vast fens and marishes : but yet not- 
withstanding they may serve generally for all the 
rei^m of England, as the extent of this statute 1 read 
on hath bounded them. 

So herein my conclusion is, that the extent of this 
statute is as large as the realm of England. 

The necessary use of it 

From the title I am now come to the preamble of 
this statute, where the words be very solid and weighty ; 
that is, '' That the King nothing earthly so highly 
weighing as the advancing the common profit, wealth, 
and commodity, of this realm :'' by the which it 
may appear, thl^t the making of this law was of dl 
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other thought to be most necessary, and of greatest 
consequence, when the King preferred the same be* 
fore any earthly thing. And the King's care hereia 
became his royal perspn very worthily, because by 
this statute safety was brought to the realm, and 
wealth and profit to the people therec^; greater and 
better fruits than which no human law can produce. 
And the chief execution of this law. was most aptly 
left to the King, ratiane regue dignitatis nue, whose 
office doth, as the philosopher truly saith, contain in 
it great virtue, high understanding, and Divine wis« 
dom ; to whose high government as well our persons 
as our laws be committed ; and the defence thereof .is 
apidied to his grave foresight. . . 

And truly I have taken upon me to read on those 
laws of Sewers, as Mr. Marrow did in former times 
4ake upon *him to expound in his reading the laws of *[ 28 2 
the Justices of peace, hoping this work of mine may 
.prove as acceptable to the Commissioners of Sewers 
as that of his was beneficial to the Justices of peace ; 
the use whereof being no less commodious to the 
commonwealth than that of the peace, being both 
general laws of great use and esteem, and myself , 
being for many years past a Commissioner in the 
county of Lincoln, I found that these laws were dark 
and intricate, and came not usually within the reach 
and understanding of such as were not well seen and 
studied in the laws. ^ . , t 

And because 1 found the use of them to be woa- 
drotts necessary, I did intend, . when occasion served 
me, to break the ice, and enter seriously into the ex- 
position of them. And therefore seeing these laws 
being in time mwt ancient, in extent most large, ^and 
for the use most necessaryj^ I have, with your kind 
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fevouf^ made choicn of th^m to frame my reading 
upon ; wherein^ if apoii your perusal yoo find any 
0eape# or errors^ wbkh may somi fkH from opinion^ 
htBc nmki cotrige; and socli of them aa you shall be» 
Mow your likkig upon kh ufere mecum ; and this 
fchall dnffiee tooching my choice made of thia statate. 

Atid aa I hate forttierly declared and delivered the 
eauaea which stirred me up, and the reasons which 
eonfirroed me to read upon this statute ; now 1 do in<- 
tend to break H up, and I do divide it into these se^ 
vera! branehea or partd. 

FttM, ITo make provision to resist the oterflowtng 
of the sea upon the krge marsh-grounds lying in the 
maritime countries, which commonly be the surest for 
feioundness, the greatest for compass, and the best for 
profit, of all the sheep walks and commons of thia 
realm, which take prejudice and loss only by the rag^ 
of the sea. 

Sec^ndfy, To provide also that the great freah 
rivers and streams may have their passages mada 
dear, and that their wafls, banks^ and other defenoea 
be repaired, kept and maintained, whereby the fair, de^- 
*[ 39 ] lightful, pleasant and *f¥uitfhl meadows and pasture- 
grounds which lie in the greatest abundance upon or 
near the rivers, brooks, and streams, maybe preserved 
from the inundation of fresh waters, which many 
times annoy them, to the great and ineatimable da- 
mage of his Majesty's subjects, which be owners and 
fitrmers thereof. 

Thirdly, Whereas navigation, both for the ezporl- 
ing of our homebred commodities, and for tlie im- 
porting of foreign merchandiseSj is the chief enri^ing 
of this nation ; therefore ports^ havens, rivers, and 
other navigable streams and their dependendei, }fe 



]»t within the defence of this law^ heing astta et 
jaimm rfgni, for that by the maintenance of these 
the wealth ol thin reabp is iQf reused^ and the inland 
cities, boroughs^ and towns^ are made partakers with 
ease and small cost of the sea's commodities. 

Fourthly, Likewise this law givelh redress and re« 
medy for the removing of such lets and impediments 
as are either bindranqes to navi^tion, or stops 
whereby the abundant waters cannot have their free 
}f9tm^^ to the sea. 

And^ Fifthly, Because in the surrounded grounds 
there be most commonly the greatest use of bri'dgei, 
calceys^ passages aud ways, therefore this statute 
h^tth taken order fqr them aliso, whereby his Ma- 
jesty's people may ip those places for their persons 
fl^Dd their goods haye both salvum et Becurtcm eou'^ 
4mtwn, 

In these five parts be all the whole materials of this 
great and worthy law contained ;. and therefore ac- 
cording to» the said division I have framed a case for 
the first Lecture upon this law. 

THE FIRST CASE. 

A. leaseth to B. ql mnaor on the seaoMMS .for 
years, which hath im^terMntunn ef ^a/^enf^Mtum mim$ 
hy prescription in the c<Niaty of OkeateTy and ihe 
city there, (where a Commusnian of .Sewevs «t)> mi- 
mainder to C. in fee. Livery is given and taken by ftb- 
tomies at fall sea * within the view { the sea Chen *[ 30 ] 
leaves one handted aeres of land with the Aofe dk^ 
tided in part firom (be eon^nenC by a aavigable 
liavefi. The lease espimed; O. entoWi tiie Pfin«p 
ejects him^ and the King eeisieth ihis relinqaiihedi 
fMimd. 

d2 
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My opinion is, that the King hath a part, the 
Prince a part, and the subject a part, of this ground ; 
and that it is all within this statute, but no part there- 
of within this eommission. 



Points of the Common-lau). 

The points of this case be three at the common law, 
and five by this statute. 

First, Whether livery of lands may be made within 
the view in another county, or not? 
. Secondly, Whether livery by the view may be given 
or taken by attornies, or not ? 

I%irdfy, Whether in this case Uvery and seisin may 
be made by attornies, or that of necessity it must be- 
made to the lessee for years, and who must join in 
inaking of the letter of attorney to take the livery. 
All which points I must maintain aflSrmatively, else C. 
the subject cannot have any lands at all. 

Points on this StattUe. 

\ First, Whether the English seas be within this' 
realm of England, and what interest the King hath 
there, and what interest a subject may have therein 
by custom and prescription, and what is meant by 
the said words incrementum et decrementum maris f 
Secondly, Whose these new islands be whidi arise 
there, and whether they be said to be within the 
realm, and what laws govern the same ; for that It ap- 
pears in my case, that the ground left between (he sea 
^nd the haven is an island ? 

Thirdly, Whether the King shall have aU the 
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grounds by bis prerogative, or the subject by the said 
prescription^ or the Prince as participating of both? 
or whether every one shall have a part thereof, ac- 
iX)rdingto my conclusion? 

^Fourthly, Whether the grounds left by the sea be *[ SI J 
within this statute and commission, both or either of 
them, or neither of them ? 

Fifthly, What a haven, a shore, and the coasts be in 
definition, and the several properties thereof ? 



T%e Jteader^a Argument. 

And B8 it comes to my turn, I intend to main- 
tain the conclusion of my case. And, first, of the. 
first point 

Livery and seisin is one of the most ancient ap* 
proved ceremonies of the law which hath been used 
for conveying of lands; and the law hath a more re- 
spect thereto than to any other. And it cannot be 
denied, but that it is the most perfect form of any, by 
the which the freehold and inheritance of lands is 
transferred from one to another, and all subjects may 

'give and take lands by this ceremony. But the King 
only is excepted whose prerogative is such that as 
lands cannot be taken from him, as King, but by re- 
cord ; so lands cannot be given or granted to him, as 
Kiag, but by record* And in the same degree, is n 
. Count Palatine in his county, because he hath there 

jura regaUa. And this livery and seisin may be ac- 
tually and really done and performed, or else it may 
be done within the view of the lands intended to be 

.conveyed. 

And as touching livery and seisin to be actually 
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effected^ if the feoffment contain lands \n Mo several 
counties^ and livery and seisin be fnade in one coanty 
in name of botb^ this vrill not p^^ the lands in ano«- 
ther county^ because the knd passeth by the Uver]r> 
which is loeal^ ^nd not by the deed. 

But in ah exchange of land in two several touiiUw 
by deed the same is good^ For theiPe tb« bad pasaetli 
by the deed. 

But if one taiake ia feoffment of A manor lyin^ in 
demesne in the county of h., and in services in the 
county of M .^ these services^ and so rents^ will pass 
by attorpment of the tenants^ thotagh they lie in a 
*|] S2 1 foreign county ; and *so of an advowson appendant, 
and such like^ because those rents and services {)as8 
not by the local ceremony of Hvery and seisin^ but 
by the ceremony of attornment^ which is personal ; 
and depends upon the person which is transitory ; 
wherein I take this difference^ that if a feoffmefit 
be made of a manor by parol^ the advowson append- 
ant^ villains regardant^ and rents an^ services by 
attornment of tenants^ will not pass to the feoffee^ till 
the demesnes and lands be first conveyed. 

But if the feoffment be by deed, then the rents and 
services will pass by attornment of the tenants/ and 
delivery of the deeds^ before livery and seisin be made 
to pass the demesnes. 

Then seeing that land in one county will not pass 
by feoffment by express livery made in another 
county ; if then the same may be passed aiid conveyed 
by livery within the view, is the question of our case. 
And in my opinion they mfity, because it h a cere- 
mony performed by the eye, which is a member or in- 
strument which hath his operation by aspect, tarn pf^ 
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Bat expreit livery and afeistn^ which i« dow by iim 
faand^ oaanot in reMon ]ie extended to Bnotber plaot 
than wbare 4he body 18. And although the eye b^ 
fixed in the head^ annexed to the body { yet^ like Um 
Mn, hit beaim are carried afar off. 

And thia livery by the view^ it not a livery in the 
county where the body is, but properly in the county 
where the hmd lay> whieh was the object of the <9ye ; 
and in this cate it is aaid to be liv4ry only^ and ii«t 
livery and seisin, because the seisin is properly whea 
the party enters, and the entry i)f the piarty is that 
which perfects the work^ which is in pr0pri$ ^amit4Uik 
And for authority in the point, 28 Ed. 9^ to. II. there ss Uw.3.fQ. 
IS a case, acoording to my opinioni where tb^ hushaQ4 ^^* 
at tile church door^ whan be was to teke ono to wif% 
he made a deed of feoffment of land« lying in an(w 
ther coanly to the said woman; and than delivered 
the deed to her, and shewed her the land; "Hhenthisy *[S^1 
narried^ and he entered in daiminf to her use ; ajM} 
these farads were thereby well conveyed to the said 
woman by this livery within the vi^Wi mi anothaf 
eonnty. (a) 

Now it is fit to be declared what view js siftaimt; 
iar there he two manner of views ; the one genera^ 
the other special. In the special view, every paitt- 
eular piece of ground is to be seen : but in the gen0>- 
Tal view it suflketh to lake notice of the grnunde by 
the place they lie in t a«id in my opinion, the general 
view in my case will safflce. For if one meke • 
fiioffiment in fee of a whole i^and, or of a Wihffe 

(a) And of the same opinion (that lireiy maj be gtf en at talrfs 
!a attollier tmnij wttlOa Ae view) ift Coke^ 1 imUM* b. ^W^ 
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manor or town, and make livery thereof within 
the view^ this is good; and yet it is not poBsibie 
to view every particular piece of ground at once; 
for trees^ houses^ and hills^ might be so interposed^ 
that the view could not be taken of some part 
thereof^ yet notwithstanding view of the rest will 
pass. 

Also if lands be covered with water^ ice^ or snow« 
these will pass well in a feofToient or livery in the 
view. 

Brook, lou In Brook, title View, Plac. lOl. the case there 
may give the rule to our case ; for there it is said in 
a writ of view, it is not necessary that all particulars 
in speete should be put in view : but to see the fields 
where the grounds lie promiscuously it will suffice, 
and is a good and perfect view. 

Sed est un auter diversitie conceimant veiwe car si 
unfait feoffment de B. acre que gist del auter parte 
dum mountaine taut kors del viewe, la Uvery de 
ceo nest bone sans expres vHwe tamen tout voUe 
passer per veiwe de parte et sic in man case cu 
part' gist south le floud del mere ceo nan obstant 
passe ut parcel del mannor. 

ssBeo. s* Ascunsaver teneus et ceo KnighUeypur un ui S8 

Hen. VII T. in Dierque Uvery deins le veiwe doit touts 

foils este fait in eases de necessity ceo urging in 

*f 34 3 respect del chose ou del person^ del chose *quia le terre 

. gist delfurder side dun grand ewe ou in le ewe ou ne 

puit este facile accesse del person, quia que le feoffor 

ou feoffee soil lame ou infirme, et detraher ceo in 

question Jeo aye mist mon case quia le feoffment et 

Uuery fuit ad plenitudinem maris tamen Jeo sue de 

opinion que liuerey deins le veiwe pvit este fait san$ 

oscun matter de necessity ceo urging et ceo Jep cfi& 
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ieet per le liuer de 43 Edw. III. Fitz. Feffements 54. ^^ ^w. s. 
when the son did give back the lands to his father as 
freely as his father bad formerly given the same to 
bim; and this was within the. view. And it doth not 
appear thai either this livery or the other made to the 
said woman in 28 Edw. HI. were made of any neces** 
sity nrging the same. 

And there be some persons which can neither give 
nor take by livery within the view^ and that is where 
die feoffor or feoffee is blind. So a mayor and com- 
monalty, dean and chapter, or other corporate and 
politic capacities, cannot give or take within the view. 
Some have held a difference that a parson of a church ' 
might not take by livery within the view to him and 
his soGcessofs, because that came to him in his politic 
capacity, which had no eyes : but if he were seised 
in the right of his church, that he might infeoff 
1. S. thereof by livery within the view, because this ^ ^^nc^i, 
waa a wrong to the church, and therefore was in 
the power of his natural capacity which had eyes. 

But the main point in my case is, whether livery 
within the view may be given and taken by attorneys ; 
and whether the yiew is so incident to the person,, that 
it cannot be imparted to another. 

It is true that the personal view cannot be lent to 
another, or divided from the person; no more can the 
personal touch or act of my hand be imparted to 
another ; and yet express livery, which is the deed 
and act of the hand, may be done peratUer maine. 

Sir Francis Engl^field's case in the seventh Report 7 Reports, 
of Sir Edward Coke gives us a pretty difference^ ^ ^ ^ 



where tiie act to be *done is inseparably tied to one's *[ 35 3 
person, and where not; as in the case of Thomas^ 
Puke of Norfolk, wher^^ upon conveyance of div?ra 
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manors to Philip Earl of Arundel, hh aon^ tlieve 
a proviso, that this duke might revoke the nme upoo 
signifying of fais mind under his own proptr hmnd 
in writing, ftc. This power of revocation was not 
transferred to the Queen by the attaiiider of thedake, 
because it v^as inseparably tied to hia own proper 

c^^scase. ^^^^' ^"' ''^^ principal case there of fiaglefitld^ 
where the lands were settled upon hit kifiman, with 
power that upon tender of a ring by him he ttigiit 
revoke the uses; and this was forfeit by his attainder; 
and the Queen by a letter of attorney, ONide to twn^ 
did tender the ring ; for tlm was not prodstly or 
literally tied to Englefleld'a person, no more than pay^ 
ment of money or such like. 

And so in our case, though by the law I take it 

that livery within the Tiew must be in the viesr ef 

both the parties, yet thia may be done by attorniea; 

for as my own hand is not precisely tied by the law tb 

an express livery, no more Is my own «ye oxpronfy 

tied to this view. ' 

86 Hen. 8. And wc see in views in an assiae, the aadei^slieriff, 

and Penniog^ or the sherifi^s bailifis, by his direction, may oaake the 

too 8 case, 61. yj^^ . ^^^ y^j ^1,^ ^^j jg ^Jirected to the sheriff to da 

the same : and in those cases an intelieotoal view wM 
serve, as if the jurors know the land. Bat each an 
intellectual view will not serve in a fooffment: but 
there the view must be actual. 

Yet I take this difference, that If a letter 4)f attar«- 
ney be directed to A. B. to make Kv^ry and seisin, lia 
cannot do the same withha the view, for therein he 
doth not pursue his warrant : but if (he letter af 
^ attorney be special, to give or take Ktery within the 

view^ I am of opinion then the livery may in each a 
case be given and taken by attornies within the ^iewt. 
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ai well M in GombeB' ease, in Sir Edward Coke's 
ninth Report^ where it is affirmed that a surrender of 
a copyhold may be g^?en and taken by Attor^nies^ «[ S6 ] 
which is as personal as this is in the taking part, be- 
cause fealty ought to be made. 

Some Mings may in this cabe be farther alleged in 
this third point> which I now have in hand, that is, 
who mist make the letter of attorney on the feoffee's 
part, whether the lessee for years, or he in the re- 
mainder, or both of them. For lessee for years, it 
is to be noted^ that his estate hath not any perfection 
thereby; and he seems himself but a deputy; and if 
io, then a deputy cannot make a deputy : but yet he 
is not merely a deputy ; for if there be two lessees, 
the remainder in fee to J. S., one of the lessees, may 
teke the livery and seisin ; yet if a letter of attorney 
be made to two jointly, one of them cannot take it-; 
and if in our case the lessee had died before entry, the 
liveiry mtglit have been made to his executors, and 
powers and authorities cannot be apportioned and 
come to executors in such manner ; ergo^ it is ssore 
than a power of a letter of attorney for t^ renons 
aforesaid; and for these ensuing: for the lessee for 
years cannot be prohibited from taking his lirery 
by the lessor : but a letter of attorney may be counter- 
manded ; yet the lessee alone cannot make this letter 
of attorney, neither can be in the remainder make the 
same, because he could not himself accept of the 
present livery, neither can he meddle vrith the present 
possession which a livery and seisin yields. 

Bot I am of opinion that lessee for years, and 
he in remainder, must join in the letter of attorney 
for these reaspns : — 

Fir9t, They weie both one party to the deed; so 
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pughi they to be to the letter of attorney^ which is to 
give life thereunto. 

Secanjdhf^ They be but in law one tenant. 

Thirdly, They should join in avowry. 

And in many cases the lessee shall have aid of 4iini 
in remainder for the privity between their estates ; 
and although the lessee gets no estate by the livery^ 
*L ^'^ ] yet he as^sists himself thereby, with the aid and 
4Btrength*of him in the remainder^ and the livery goes 
through his estate^ and so passeth into the remainder. 

Therefore my conclusion is^ that they shall join in 
this letter of attorney ; and hereby I stfppose I have 
conveyed a good estate in the manor to J. S. in 
the remainder^ to maintain my position for him in 
the end of my case; and here I end my three 
common-law points^ and now am come to the star 
tute. («) 

(a) Notwithstanding what ii here affirmed for law^ it seems 
doubtful whether this livery within the view was well given: For, 
I Inst 40. b ' 1* Mj Lord Coke, 1 Inst 49. b. puts this very case, viz. A man 
makes a lease for jears to A,^ the remainder in fee to B. and makes 
Uverj widiin the view ; and he concludes that such liverj is void : 
for it must be presupposed (as my Lord Coke doth) that the livery 
is made to the lessee for years, as by law it ought to be ; for the 
livery could not be made to him in remainder, because the posses- 
sion belonged to the lessee for years. And though the livery be 
not necessary in this case for the lessee himself, yet 'tis for the be- 
nefit of him in remainder. Now supposing it to be made to A.y 
lessee for years, such livery is void, if made only within the view, 
because no man can take by force of a livery within the view, but 
he that taketh the freehold himself, which J. doth not 

And as for the giving of livery in this case within the view to B. 

to whom the remainder in fee is limited, as well as to the lessee for 

years ; it is confessed here that he in the remainder cannot accept 

of the present livery, (though it shall enure to his benefit) so that 

, the joining him in. the letter of attorney with the le93e^ for years, 
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^Thb Readbr'8 Argumsnt upon the Statote *[ S9 ] 

AUD Commission. * 

The Sea within the Realm of England. 

Vint, toucbing oar Mare Anglicum, in whom the 
interest therein is^ and by what law the g;ovemment 
thereof is^ is a fit question, and worth the handlings 
And in iny argument therein I hope to make it ma* 
nifest by many proofs and precedents of great worth 
and esteem, that the King hath therein these powers 
and properties, videlicet, — 
1. Imperimn Regale. 
9. Pote$tatem legalem. 

3. Pnprietatem tarn soli quam aqua. 

4. Possessionem et profituum tarn reale quam 
pCTSonale, 

And all these he hath by the common laws of Eng- 
land. In the 6th of Richard the Second, FUz. Prat. 
46. it is said. That the sea is within the legiance of 9B..9. 
the King, as of his Crown of England ; this proves 

cannot make the Iirery within the view good ; teeing he is incap 
psbie of taking it, for that he hath not the poaaeaaioa. 

S. IfKver7to^.,ieaaeefbr jeara^giYentohimperaonalljwithin 
the.Tiew were good; yet it aeema donbtfol whether an attorney can 
give or take sach livery within the view, though the letter of at- 
torney be special to that purpose : for if the law allows not of any 
sach lirery by an attorney within the view, aa my Lord Coke^ 
1 Inat 6% h. seems to be of opinion, where he saith, thai the wav- 
not ia inteodable in law of an actnal and express liveiy, and not of 
a livery in law« and cites for it Yarham's case^ 3 Elix. then without Tarham^s 
question the special direction of the party to give livery within the «■«'»*■• • 
view cannot make it good, no more than where a letter of attorney 
is to deliver livery of seisin after the death of the feoffor; for no 
such special appointment can control a rule in law to the contrary. 
[Ed. 1685.] 
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that on the seaa the King; h«tb thmm«^^9»m <f im- 
perium ul Bex Angtia^ wnd this by the common law 
of England^ 

The charter of the admimi of England hath these 
MfOrdA in \t^-^Q!uod habeat potestatem in causi^ mmi- 
tinm, ac omnia honm wm^ta flptsanjetsan ^ lasfoni 
oe HiHniabona mereinwnia et Qololla (it mare d^p^r^ 
dita, 0eu extra nutre pr^^t^^ oc arnnw et singtUii 
mmwUia (am m ^ wper mare vH UUara craas vd 
w^term mfiri$ quam in vel super afua9 dukes ppptm 
fiumma rtoos, avt alios Iqco$ itaperimmdatos qtm^ 
cunque inter fluxum et reftnxum maris ceu aqw^ ad 
plenitudinem d quibuscunque primis pQnUlms versus 
mare per toUim rsgnwn Anglic. 

Imprimis, This charter is under the great seal of 
England, quod est lex AngUa. 

*The Kkif graototo the admml thereby poireF in 
mtrUime canaesi which provet ih« Kiog'9leg»l ^y^ex 
md jurisdiction on the seag. 

He grants to him hwa m mare deperdita euper 
mare emergentia et extra mare projecta, which be 
profits arising on the sea. 

And all these mw said to be per to<ian» regm/m .d^h 
glUe : ergo, the seas be intra regmtm AngHm. 

In the eleventh chapter De Prerogati^a Regis, it is 
declaced, Qfifod Jtexhab^bit wreccum maris per totum 
regnum et baUnM et sturgiones captos in mart vel 
idlM Ultra regnum AmgUm: (a) wd this ym by ite 
common laws before efver Ais statute wtts inaid^ i fisr 
as the King was and is the most excellent ertatwe 
within 'his realm^ so the most excellept thin|^ which 

(a) See Com. Dig. Tit Wreck. Adttinftty F^T. Oftoev, G* la 
Frerogative O. 50. Hide De J^nrs Mmin^ e. 7» Beeoa's huw 
Tncti, 159. 3d edition. 
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hmd liod tea afford are appropriate mnto him. Ami 
tkh slatate ^tbo proves the sea to be infra regnum 
AngUa, and that the profits therein^ and ttiereom arts- 
ng h^ng to the King by the temporal laws of 
Ehi^taad. 

In the ease of Sir Henry Constable hi the fifth rCK sir Henry 
port of Sir E. Coke it is said, that fiolsaii^ j^tM», au^ 
and lagan, are geoda on or in the sea, and that they 
belong to the Ktng> and the King by his dtturler 
granted tbetn to the admiral. 

The sUtnte of the IStfa of Bdwatdthe Third; '' IM st»t is t. s. 

fi a OB n a' 

the aea be open to aH strangers ;^' and tba statate ttf ' * 
68 'H. 8. chap^ 15« '' if any treasoni nnrtber^ or other 
felony, be done on the sea-coast, the offenders shall be 
tried in sneh coanty as the King sfadl a4ipoiat>by cem- 
mission to be directed to the admnal and others, to try 
the same pep saeratMntum dtwdetim,'' which is bfjarf. 

And in th^ statnte 31 IL & ehap. 4. there is aiKf- si H.e. 
0traint, That no sabject do attaeb any stmAgec in 
amity nrHhin this fesdia on the seac 

Hete the statataHlaws aM in. fbica oo the eeaSi) aa 
appears by the examples : but these seem to* tie the 
person only, 

"^And in the Irish ReporU of Sir John Ckavies, in a£ ^i ,j 
the case of the Royal Piscary of the Banqe, it is said sir Joim 
'^ that the sea is the King's proper inhwitaace." (a) ^'^' 

And Mr. Bwcton, Lib. ii. c, 12. in tiis title De M- Bracum-Ls. 
ftrifeitdo Mtrum Domimo, Mttetb forth a prMcription 
in these words, Qftod J. S. et antecesaorea auifuerunt 
ipAte 4e Theciam H uIm «on w etudmibu$ dandis 
ptr Mum regtuim AngiuB tamper teirtmf pum per 
mare : and iMny times in that Chapter he neiteratte 
the same words, which is a strong proof that the sea 
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• 
is intra regnum AngliiB, and that-the King govenut 

diere by his common laws of England ; for that pre* 

scription is a main and material point of the common 

law. And the like is alleged' in Sir Henry Consta* 

ble*s case by way of custom in the citizens^ as of 

Bristol/ to have flotsan on the seas between the high 

water and the low-water marks. 

So I take it 1 have proved the King full lord and 

owner of the seas, {d) and that the seas be within the 

realm of England ; and that I have also pravfed it by 

ancient books and authorities of the laws, and by 

charters, statutes, customs, and prescriptions, tliat the 

government therein is by the common laws of this 

Tealm. , . . 

lacy^s caie* One case and one statute seem to sway to the con- 
trary ; and that is Lacy's case, where one was stricken 
on the seas and died on the land, that the common 
law could not try this murther. It is true, because 
that trial was to be by jury, which must come out of 
a proper county, which could not in this case, be- 
cause the sea was not within county-ground^ and so 
no juty could be summoned there. 
»r 42 1 *And I acknowledge that the King ruleth on the 

LeRmUie scu by the laws imperial, as by the roll of Oleron 
and other; but that is only in the particular case of 
shi[^ing, and for merchants and mariners.' But the' 
King, hath neither the property of the sea nor the real 
and personal profits there arising, but by the com- 

Ca) For the pren^tive and interest that the King of En^hnd 
hath in the seaa of Enghmd, and the antiquity of the Court of 
Admiralty, see the record in Co. 4 Inst. 142. [Ed. 1686.] 

See also Hale De Jure Marisy c. 4. and the cases there cited^ 
and 5 Day. 56 a. 5 tlep. 108. a. 3 Seld. 13&. Yin. Abn tit 
Prerogative B. a. Com* Dig. tit. PraetogatiTe B. 1. D. 49. 50. 
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mon laws of England, and in proof thereof the book 
15 and 16 EHz. in Dyer, where the grounds gained J^** ^gf'^ 
from the sea pertained to the Queen ; (a) which must 
needs be by the common law of England, for no law 
gives the King any soil but- only the common lawfr of 
England. So this is sufficient proof for the real pro- 
fits ; and . for the personal profit the charter of the 
Admiralty and other cases aforesaid make it manifesto 
And there is a statute made in IS R. 2. c. 5. which is a. s. Ban, 

AdihiraltT^ 

iestraini( the Admiral that he do not meddle with any 
thing done within the realm, but on the seas ; by 
;wbich it may be collected that the seas be not within 
the realm of England. But in my opinion the intent 
of that statnte did rather limit the Admiral how far he 
should extend his jurisdiction than any way to set 
forth the bounds of this realm : wherein my conclu- 
4sion herein is, that my statute hath his extent within 
all the realm of England ; and that English seas be- 
ing within the realm, be within the bounds of my 
aaid Statute of Sewers ; and. that statute-law is in full 
power on the seas, ps by the cases and statutes men* 
tioned formerly doth appear. 

Of Islands. 

'Because in. my case in matter, though not in express Deinnois. 

words, there is an island, therefore it comes now fitly 

in turn to declare Whose the same is in ownership, 

and ♦ what laws the same is to be governed by : and, ♦p 43 1 

first, of the definition thereof: — Justinian in suis Inr Dcjmsuoin^ 

stiltUionibtis saith that insula est loctLs undique eir- '"'^ 

. (a) And in Sir John Davis's Reports, Piscar. de Ban. bS. 
that the Ring shall have the land gained out of the sea. [Ed. 1685.] 
And see post 45, 46, notes 0, ft, c, d; — 51, note ; — 5S, note ; — 
%1, ftote (a), 

E 
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cumdatua aquis, p. 153. And with this agreeth Brit* 
toil in his title of Purchase,— England of itself is not 
insula, because it is not undiqtie drcumdatus aquis. 
But England and Scotland be one entire islaind^ and . 
the roost famous in the whole world. England, take 
it perse, est peninsula, that is, pend insula, almost 
an isbnd ; for on aH parts it joins to the sea, but 
towards some parts of Scotland. 

Guernsey and Jersey be islands on the sea : but it 
seems by the resolutions in Calvin's case, the seventh 
Report, that they be not within the realm nor go*- 
verned by these laws, because the King hath them 
by his title of Prance. 

The Isle of Man was in times past a petty king- 
dom, and had a king: but he was only as a viceroy, 
and under the King of England, as by a record^ 
where Artold, king of Man, made suit to the King 
of England to come into England ; but whether Man 
be within the realm or not seems to be put without 
question in Sir Edward Coke's case of Calvin, and 
by Keilway's Reports, il H. VIII. that it is not^ 
for there an office found after the death of the Earl 
of Derby by a writ out of the Chancery of England 
was avoided, because as the said books do affirm Man 
was not within the realm of England. But under the 
favour of these books, that is no necessary cause to 
avoid that office ; for in my opinion the said office of 
the Earl of Derby was void, quia in Man breve Do-r 
mini regis non currebat; and so in the county palar 
tine of Chester; breve domini regis rum currit, 161. 
tamen comitatus Cestrue est infra regnum Anglue. 
Mr. Camden, in his history De Insulis, is of opinion 
that Man was a member of the realm of England ; 
and therein he hath these words, — That Man ia a* 
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MAnd situate in the mid-way between England and 
Ireland. Sed de quA utrique terrarum applieari de 
Jure debnerat ab antiquis non ambigebatur, demum 
in hune nwdunt lis iata quievit quoniam adteeto% pe^ 
riculi causa venenosos htec terra * vermes admisit, ♦[ 44 T 
ergo earn Britannis appticundum censura communis 
dielavii ; by which it may appear that the Isle of Man 
was within the realm of England ; or, at the least* ft 
member thereof. 

But I do take the Isle of Wight originally to be ^^^V^^ 
parcel of England, and is a part of the connty of 
Hampshire, (a) and was as it were divorced from the 
continent^ as was Sicily from Italy* The one, as poets 
feign, was parted from the continent or main land by 
nn earthquake ; the other, as is imagined, by the rage 
and violence of the sea : — Insula Vectis, ikquit Cam- Camden, foL 
denus, in suis insulis Britannicis, fol. 707. est pars ^^^* 
comitatus Hamt&nuc ; el i cantinente Britannia avulsa 
tst, ut cohiBsisse videbatur ; for many do imagine that 
it was torn from the main land by the violence of 
waters, as of late years parcel of the Spurn^head in 
Yorkshire, which before did adhere to the continent^ 
vras torn therefrom by the sea, and is now in the 
nature of an island : yet the same is within the realm 
of England, and remains parcel of Yorkshire ; and 
the like is said of the island called Scilly. Many 
other ancient islands there be, which being in the 
English seas be parcel of this realm, which I will pass 
over to avoid prolixity. 

But in our case a new island is risen up in the N^^^tiusuu 
English seas ; to whom the same in point of property 
and ownership shall belong, and what laws the same 

(a) Referred to in Com. Dig. tit Navigation, F. 5. 
E 2 
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shall be governed by comes now jusdy to be dispoUni 
Justinian. of. Justinian, in bis Institutes De Rerum Dioiaione^ 
saith^ Quod insula in mari nata (ut Dehs) est primi 
Briiton 86. occupantt8. And BrittoD, one of our ancient writen, 
ip his book Titulo Purchase, fol. 86. saith. That if a 
new island rise up in the sea^ datur prima occupardi, 
and agreeth fully with Justinian therein : but^ saith 
he. If it be taken or divorced from the continent^ 
then it continueth to the former owner. But clearly 
our law of £ngland doth not agree with either of 
those authors in the point of ownership. For if> aa 
I have formerly delivered it, the sea in property, pos-^ 
session, and profit, tarn in aqua quam in solo, belongs 
^E ^5 ] to the King in the right * of his crown of England, aa 
1 take the law clearly to be, then it followetb as a con* 
sequent, that the ground which was the King's when 
it was covered with waters^ is his also when the waleia 
have left it ; for our law admits not any thing, either 
real or personal, to go prisno oeeupanti, — ^but when 
an owner cannot be found, the common law gives it 
domino regi, as waifs, strays, wreck of the sea, trea^ 
aare found, escheated lands, and such like ; so that 
my opinion is conceived in this, thai in point of owner- 
ship and properly the said new island is the King'«.(«) 
. But yet I am likewise oi opinion that a new island 
risen from the bottom of the sea, although it be within 
the realm, yet it is neither within county, parish, nor 
town of this realm, till the King by bis edict or pro* 
clamation have so declared it. 

There may be islands also within the land com- 
passed about with fresh rivers, as the isle of Axhoira 
in the county of Lincoln, and Sheppey in tjbye county 

(ay See Hale DeJurcMam^ c..5y6^7. 
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*f kent^ and divers others. But Mr. Bracton^ in his 
book De Acquirendo Rerum Dominio, doth very well i. c «. * 
deliver (be law concerning his new islands which 
arise in great rivers. Hrs words be Ibese^ Habet etiam 
tocum eadem species aceessionis instda nata in fbi^ 
mine quod si quidem mediam partefn teneat commums 
estearum qui pro indiviso ahutr&que parte fluminis 
prope ripam pnedia possident pro modo latUudinis cur 
juseunquejundi que latiludo prope ripdm sit que si al- 
teri parti proximiorsU, eorum est tanta qui ab ed parte 
prope r^ampradia possident. SiauteminsulainMari 
nata sU quod raro accidit occupantis fit domini regii, 
nan tamen credas proprium alicujus agrum in for- 
mam insula redacV insulam esse ut ecceflumen divi* 
datur m superiori parte et circuit agrum alicujus, et 
demum infra in quo casu gus erit ager cujus prvus 
juerat. Cavendum quoque erit in metiendd vicinitate 
insularum quia potest quis in hoc de facili decipi 
ponatur igitur punctus quod in medio inter utrumque 
agrum et secundum hoc si insula citra punctum sit vel 
hujus tanV vel illius tanV erit si autem sit et citra 
punetum et in ipso puncto et ultra tunc pro indiviso : 
communis erit ut tan*tam mUii de ipso insula cedat qua *r 46 "i 
continentur in medietatepuncti usque ad agrum meum» 
Si autem insula rotunda inveniatur, hoc observetur 
quod omne quod propinquius est mihi cedat, ei ita vi^ 
cino cedat quod ei vicinius erit. 

But whether the laws of this realm be of force hx 
(he said new sprung up sea islands^ or not; is a ques- 
tion, (a) It appears in Calvin's case^ and in the cas^. 

(a) '^ If there be a new and uninhabited country found out hf 
English subjects ; as the law is the birthright of every subject; so^ 
wherever they go, they Carry their laws with them ; and therefore 
such new found country is to be governed by the laws of Enghuuly 
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of the IVinistry in the Irish Reports, that if the King: 
. conquer an island or nation, the same is no part of 
England, nor the laws of England there in force till 
the King shall so declare the same : but the own pro- 
per laws seem to be in force there. But if the Kin^ 
conquer a nation from an infidel, there the ancient 
laws of that nation upon the conquest are ex- 
tinct (6) : but the law is not so of another Christian 

thoagh, after such country is inhabited by the English, Acts of Par^ 
liament made in England without naming the foreign plantations 
wiU not bind them." Anon. 2 P. Wms. 75. S. P« Bknkard o. 
GaIdy,2Salk.411. 

. (b) ^' Where the King of England conquers a country, it is a 
different consideration ; for there the conqueror, by saving the lives 
of the people conquered, gains a right and property in such peopley 
in consequence of which he may impose upon them what laws he 
pleases. But until such laws given by the conquering prince^ the 
laws and customs of the conquered country shall hold place ; un- 
less where these are contrary to our religion, or enact any thing 
that is malum in «e, or are silent ^ foir in all such cases the laws 
of the conquering country shall prevail.** Anon. 2 P. Wms. 75. 
S. P. Blankard v. Galdy. 

^^ A great deal has been said, and many authorities cited, rela<* 
tive to propositions, in which both sides seem to be perfectly 
agreed; and which, indeed, are too clear to be controverted. The 
stating some of those propositions, which we think quite clear, will 
lead us to see with greater perspicuity what is the question upon 
the first point, and upon what hinge it turns. I will state the pro^ 
positions at large, and the first is this :-^ 

^^ A country conquered by the British arms become^ a dominion 
of the King in the right of his crown; and, therefore, necessvilj 
subject to the Legislature, the parlivnent of Great Britain. 

^^ The second is. That the conquered inhabitants once received 
under the Ring's protection become subjects ; and are to be uniyer^ 
sally considered in that light, not as enemies or aliens. 

^^ The third, That the articles of capituUtion upon which the 
COoatry la surrendered, and the articles of peace by which it ift 
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rsj^on, as Calais, Gaienne, Boulogne, and the g»i»is- 
like.(c) And although Ireland was under the obei- Bouiome. 

Ireland. 

ceded, aie Mcred and inviolable, according to their tnie intent aqd 
meaning. 

*' The fourth, That the law and legislatiye government of every 
dominion equally affects all persons and all property within the 
limits thereof, and is the rule of decision for all questions which 
arise there. Whoever purchases,' lives, or sues there, puts himself 
nader the law of the place. An Englishman in Ireland, Miiiorca, 
the isle of Man, or the plantations, has no privilege distinct from 
the natives. 

^^ The fifth. That the laws of a conquered country continue in 
force until they are altered by the conqueror. The absurd exception 
as to Pagans, mentioned in Calvin's case, shews the universality 
and antiquity of the maxim ; for that distinction could not exist 
before the Christian sera, and in all probability arose from the mad 
enthusiasm of the Crusades* In the present case the capitulation 
expressly provides and agrees that they shall continue to be go^ 
vemed by their own laws until his Majesty's further pleasure be 
known. 

' ^^ The sixth and last proposition is. That if the King, (and 
when I say the King, I always mean the King without the con« 
ourence of parliament,) has a power to alter the old and to 
introduce new laws in a conquered country, this legislation be- 
ing subordinate, that is subordinate to his own authority in 
Parliament, he cannot make any new change contrary to funda- 
mental principles. He cannot exempt an inhabitant from that par- 
ticular dominion ; as, for instance, from the laws of trade, or from - 
the power of parliament, or give him privileges exclusive of hia 
other subjects; and so in many other instances which might be 
pot." — ^By Lord C. J. Mansfield in delivering the judgment of the 
Court in Hall v. Campbell, 1 Cow p. 208. See also the cases and 
authorities cited 3 Salk. 411. (Sixth edition:) and Bl. Com. In- 
tirod. s. 4. p. 107. et seq* 

(c)*" AU the alterations in the laws of Gascony, Guienne, and 
Calais, must have been under the King's authority, because all the 
Acts of Parliament relative to them are extant j for they were in 
the reign of Edward III, and all the AcCs of Parliam<;ut of that 
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sance ef the Kin^, yet the laws of England were net' 
there in force till the King so declared the same, (d) 

Wales. And although Wales before the reign of Edw. I. wa0 

within the fee of the King of England, yet was it not ' 
parcel thereof, till the statute of 12 Edw. I. so made it; 
and although that statute so annexed Wales to Eng- 
land, yet being but by the word or figure adjunda, the 
Hiws of England were not totally in force t^bere tiH the 
8tatnte.27 Hen. VIII. so declared them, as is hoMea. 
in Rice Thomas's case^ in Plow. Com. But notwith^ 
standing whether Wales be within my statute or not 
ip questionable, for these reasons following : — First, 
it is clear that a general law unstinted and unbounded 
shall extend to Wales as well as to England : but on^ 
law grants commissions within the realm of England^ 
and so precisely prescribes it to bounds ; and it nay* 
seem that the parliament took it so in 1 Mar. c. II. 
where Commissioners of Sewers were authorized in 
the connty of Glamorgan, which, as may be objected^ 
need not^ if Wales had been formerly comprised. 
And some new statutes, as that of alehouses in 1 Jae. 
c. 9. and that of rogues^ 1 Jac. c. 7. extend the same 

*C ^ 3 ^ ^^^ realm of* England and dominion of Wales^ as if 
Wales should not be contained in the words the realm 
of England; yet notwithstanding in my opinion tbia * 
statute of 28 Hen. VIII. extends to Wales; for although 
the statute of the first of Mary ^ gave power to Commis- 

time are extant. There are some Acts of Parliament relative to 
each of these conquests that I have named; but none for any change 
of theirlaws ; and particularly with regard to Calais which is aHuded 
to as if their laws were considered as given by the Crown." — By 
Lord Mansfield, C. J. 1 Cowp. 210. 

(cQ See the same judgment and same page as confirmatory of 
Caliis on the subject of Ireland and Wales. 
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sidhen in Glamorganshire, that was for a special pur- 
po6e^ wbich^ as was conceived, the statute of 23 Hen*. 
VIIL did not in England extend thereunto, that as for 
the carrying away of the sand which was thrown upon 
t4ieir grounds: but in that statute it may well be per^' 
ceived, that the statute of 23 Hen. VII 1. was of force 
there ; and inserting the words dominion of Wales^ in 
the said statute of Poor and Rogues, was rather of su-» 
perabundance to satisfy some which might nodum in 
aetrpa querere, make a doubt where none was, than that 
they were there put for any necessity requiring the 
same. But I am of opinion, that in this new sprung up 
Island the laws of England are there in force^ because 
#hen it was sea^ the same was under the government 
of these laws; and although the nature and quality 
thereof be changed^ viz. dry land for full sea, yet. the 
same laws and government remain in force ; so that I 
hold this new island within the statute, and that thef 
property thereof is the King's. 

Now occasion and time gives me fit opportunity to 
treat of grounds which be newly gained from the seas* 
If, as I have formerly declared, the grounds be the 
King's when they be covered with waters, it must 
needs be held an infallible ground, that they be also 
the King's when the waters have left them dry ; and 
when the waters had their being on the same, the 
whole profit there arising did appertain to the King: 
yet I have known in some countries where the fron- 
tagers have claimed those grounds so left, by a pre- 
tended custom of frontagers ; and some probable rea- 
son might be shewn wherefore they should have the 
same^ for as their ground was nearest the sea, and so 
next to the charge to repair the defence, and next t6 
the loss where any overflow happened, it might there- 
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fore seem reasonable^ that. as they were pat to tbe 
*C 48 ] greatest charge,* and in peril of the loss of their landi, 
that so if lands were left by the sea affront them, 
that these lands might accrue unto them as a recipro- 
cal consideration for their charge and loss. But I 
take it that of late the law hath in these cases been 
oftentimes ruled for the King against the subject; 
for at Croft in the county of Lincoln 1600 acres were 
gained from the sea, affront the manor of Sir Yalen-^ 
tine Brown there, yet he was put to obtain a grant 
from the King thereof; and one Bushey, of. St. Keg- 
neys, claimed grounds left by the sea, by the. said 
pretended custom of frontage: but they were decreed 
against him in the Court of Wards, ia 12 Jac. R. in 
which case I was of counsel. For it were inconve- 
nient that the subject should have frontage, and yet 
DO bounds prescribed thereto; so that ten thousand 
acres might be left affront a man's manor, which 
were not fit a subject should have this large inherit- 
ance by pretence of such allowed custom ; and I sup- 
pose I may herein say in this case, as Mr. Plowden 
doth of his silver mines, that it is inconvenient a 
subject should have the silver mines in his grounds, 
for so might he become richer than the King. 

So it is not fitting that a subject should have the 
grounds left by the sea, when so much may happen 
to be left as the King's own lands in the realm come 
to; and so because nimium se exaltat inprerogati" 
vam Regis, I am of opinion the new gained grounds 
frpm the sea appertain to the King as a royal es* 
cheat, and not to the subject: but in my case here 
is a prescription where the owner of the manor hath 
incrementum et decremenlum maris^, Of what force 
this is is now to be argued; therefore 1 will now 
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declare what interest a subject can or may challenge 
in the seas, in grounds gained therefrom. 

Personal profits arising on the sea subjects may 
have and challenge by custom and prescription, (a) 
as to have free piscary on the sea^ (fr) and a parson 
had tithes of fish gotten in the sea by the inhabitants 
of his parish ; (c) and yet the sea^ nor any part 
thereof, is not in any parish^ but it followed the persom 

* In Sir Henry Constable's case, (d) the citizens of *[ 49 ] 
Bristol claimed Flotsan (which be goods floating in coMUb!l^*t 
the sea) by custom ; in Bracton, c, 12. one alleged SJJIJ^^ 
Ui be dischai^ed of toll or custom on the seas by 
prescription ; in the case of the swans in Sir Edward 
Coke's 7th Report, one prescribed to have game of Case of 
wild swans at Abbotberry, in a creek of the sea, which 
is a member or arm of the sea: and in Sir Henry Con- 
stable's aforesaid, it is taken and received for law, that 
a subject's manor may extend to the low- water mark 
by prescription, (c) 

And seeing all these a subject may have in and on 
the seas, wherefore then should he not have all the 
grounds left by the sea by prescription ? To that 1 an* 
swer, that he cannot have claim in any thing by pre* 

(fl) Attorney-General v. Farmen, 2 Lev. 171. S. C. T. Raym. 
241. 3 Mod. 106. Com. Dig. tit. Praerogative D. 61* 

(ft)~See post. 57. n. 

(c) See 5 Bonb. 250. c. 

id) 5 Rep. 

(e) So it was resolved and adjudged by all the Barons of the 
Exchequer, 10 Car. 1. in Cam. Scacc. in a cause by English Bill be- 
tween the King's Attorney, and Sir Samuel Roll and others, that 
the soil whereupon the sea flows and re-flows, stdL between the 
high-water mark and low-water mark^'may b^ parcel of a manor 
of a subject Roll, Abr. Prerogative lerog^ 170. [Ed« 16S5.] 

See Hale De Jure Maris^ c 0. tit Shore of the Sea (3). 



60 Lectura Prima. 

scription and custom^ but that which lieth in nsi 
which is the life of them both : but lands and grounds^ 
which have always been sea, could not be nor lie in use^ 
and therefore they cannot be claimed^ nor the same 
can be bounded out by prescription or custom ; yet 
lands between the high-water mark and low-water 
mark the bounds thereof may be prescribed to belong^ 
to, or to be parcel of the manor, because in every 
twelve hours, or in every day, they lie dry, and «o a 
subject all that time may have use of them, and so of 
all the rest of the said things : but in that which never 
lay in use, no custom or prescription could take 
hold on, insomuch that in my opinion no prescription 
nor custom can fetch lands farther than the low-wa- 
ter mark. 



*[ 50 ] * Grounds left. 

But now what grounds shall be said a leaving by 
the sea is a point in my case also ; for it is certain 
that at spring-tides the sea useth to overflow the 
marshes in Lincolnshire and Norfolk, and returneth 
within a short space again. These being usual and 
annual, be not accounted grounds left or gained from 
the sea. So because the marshes in Lincolnshire and 
the sands in Lincolnshire be overflown every twelve 
hours, and then dry again, they are not accounted 
grounds left or gained from the sea, because the sea 
i5£liz.Djrer hath daily her recourse thereon : and therefore in 15 
& 16 Eliz. in Dyer f. 326. in the case there was a 
quantity of ground was left by the sea, or whether 
the King, or he whose grounds were adjoining should 
have them, was there made a question : but in that 
case there was an excellent precedent set down, very 
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Upt for the handling, of thiB point, pot in 43 E. 3. ^^^ 
Contra AbhaV de Ramsejf de quodam procesau in 
9eaccario facto versus diet' AhhaV ad oatendendum 
fiiore sexaginV acra marisci in manus dom' ItegiM 
fton debent seairt quas predict* Abbas apjnropriavit 
9^i et domui ma sine Ueentid Regis super quandam 
presentation virtute cujusdam generalia Commission' 
de terris a Rege detentis et concelatis. Abbas re^ 
Bpondit quod ipse tenet maner* de Brauncest quod 
eituatum estjuxta mare, et quod est ibid, quidam mor 
riscus qui aliquando per fluxum maris mmoratur et 
aliquando per deftuxum maris augetur absqtie hoc 
quod appropriavit sibi prout per presentation* pre* 
die' supponebatur. And the attorney of the King 
maiatained the contrary ; and thereupon the King aad 
the Abbat were at an issue. So by the case I gather 
these matters : 

First, That if by little the sea sometimes decrease 
«Dd leave some parcel to the land, and some other 
times run over the same again, this ground belongs 
not to the King ; for these be grounds whereto the 
subject may have a property, as in the grounds of the 
•shore : but otherwise it *is where great quantity of *[&!]] 
ground which had always been drowned before ia left 
that belongs to the King. 

Alao by this precedent the law was taken to be, 
that these grounds left by the sea to the land were 
in the county of Norfolk, whereto they did ad^in, 
and in my opinion within that parish whereto they 
hy ; for there was a presentment, wbrefa was by a 
jury of Norfolk ; and the Jury taken to try an issue 
must be de vicineto ejusdem comitattis. But note 
.there, the presentment was by a jury de eorpore comi- 
tatus, in gS Lib. Ass. pi. 93. The case .was^ tbii^a 
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ub. M. All. river of water .did run between two lordships ; mA 
the Boil of one side, together with the river of 
water, did wholly belong to one of the said lord^ 
ships ; and the river by little and little did gather 
upon the soil of the other brd, but so slowly, that if 
one had fixed bis eye a whole day thereon togetheri 
it could not be perceived. By this petty and unper* 
ceivable increase, the increasement was got to the 
owner of the river: but if the river by a sudden and 
unusual flood had gained hastily a great parcel of the 
other lord's ground, he should not thereby have lost 
the same/ And so of petty and unperceivable in^ 
creasements from the sea the King gains no property, 
for de minimis non curat Rex. But put the case the 
sea overflow a field where divers men's grounds lie 
promiscuously, and there- con tinueth so long, that the 
same is accounted parcel of the sea, and then after 
many years the sea goes back and leaves the same, but 
the grounds are so defaced, as the bounds thereof be 
clean extinct and grown out of knowledge, it may 
be the King shall have those grounds ; yet in histo- 
ries I find that Nilus every year so overflows the 
grounds adjoining, that their bounds are defaced 
thereby ; yet they are able to set them out by the art 
of Geometry, (a) 
*[ 52 ] * These grounds in my case which are left by the 
ThePrince sea, and lie from the haven next to the shore, are, as 
tineofches- I have formerly delivered it, within the county pala- 



teti 



(a) But if the bounds can be known in such case, if the sea hath 
overflowed a man's land for forty years, and then goes back, he shall 
have his land again, and not the King. Mich. 7. Jac. per Coke and 
Foster, Rol. Abr. Prerogative Le Roy. 168. [Ed. 1685.] 

S, C. 16 Vin. Abr. tit Prerogative, B. a. Com. Dig. tit. Pnero- 
gilive, D. M. 
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tine of Chester ; and therefore' whether the prince 
or the King shall have them is now m^ question. 
The prince hath not only jura regalia but also 6«- 
cketa regalia within his said palatinate ; and so in my 
opinion is not only owner of the county^ but Lord of 
the prerogatives there ;and all jurisdiction is to the 
prince^ only a writ of error lieth in the King's Bench 
of a judgment there, like an appeal to Csesar. Then 
he is lord of those laws by which the freehold and 
inheritance of those lands be ruled. Wherefore then 
should not these lands belong to his Grace? And, first; 
it is usual to have a commission directed to enquire of 
these lands tU de terri8 eoncelatis, and this enquiry 
shall be by commission. If (hat commission be to 
issue out of the county palatine of Chester, then the . 
lands would questionless fall to the prince, and the 
enquiry to be made of ^ freeholders of the said 
county palatine. The case put in Buckley's case in 2^**^'* 
the Comment, of Mr. Plowden, f. 129. doth force 
much against the prince's title ; for there it is put^ that 
the Bishop of Durham had liberties and privileges 
m terria sui8 inter fluvios de Tyne el Tese, and aftcic- 
ward purchased more lands between these two rivers ; 
the said liberties and privileges shall not extend 
thereto ; and so if one have a warren in his lands in 
Dale, and he purchase other lands there, his warre^ 
cannot be extended upon these new purchased lands ; 
for saith the book, '' Things or privileges confined 
to certain precincts or dominions cannot be extended 
farther, though the dominion be enlarged, and that 
they shall not be enlarged with the enlargement ;" 
but the county palatine vested in the prince is pre- 
scribed within no other bounds than the word county 
doth confine it; and therefore this falKng to be 
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*[ 53 ] ;i¥UhiD the *. county should be properly his ; and, as I 
am informed^ the prince hath special words therefor^ 
in his charters, if it were granted that these grounds 
could be claimed by charters. But I am clear of 
•opinion that no increase of the new left grounds can 
possibly become within the county of the city of 
Chester i for the bounds thereof cannot extend over 
that circle which their charter hath confined them 
to : and so, for the causes and reasons formerly de« 
clared, I take it, that the said island is the King's; 
the ground left between the haven and the ancient 
•shore belongs to the prince as Earl of Chester, and 
the shore^ because of the said prescription, appertains 
to C. the subject as parcel of the manor ; and so, ac- 
cording to my said conclusi<Mi of my case, here the 
King hath a part, the prince a part, and the subject a 
part, of the grounds left by the sea. (a) 

My tenets therefore be these : 

First, that the subject may have the grounds of the 
sea to the low-water mark, and that no custom can 
extend the ownership of a subject farther. 

That a subject cannot have the grounds to the 
low- water mark, but by custom and prescription ; and 
I take it that it is very disputable whether grounds, 
before they be relinquished by the sea, itiay be gained 
by charter and grant from the crown. I suppose they 
may. 

(a) On the subject of grounds left see Yin. Abr. tit Prerogative 
B. a. Com. Dig. tit. Praerogative, D. 61. D. 62. Hale De Jure 
Maris, c. 6. particularly the case of John Smith, farmer of the Lord 
Barclay. — Bacon's Law Tracts, 126. second edition. — Note (2) to 
DiggM p. Hamond, Dyer. 9i6 b. (last edition,}— 'and % Reit 
'Jkhu 169^ l?a 
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^hat the wbrds inerementum et decremtjHum nrntii 
' iure fttUy described by the said record of 43 E. 3. df 
the Abbot of Ramsey : that i»^ That if the decrease of 
the sea be by little afid anperceivable means^ and 
^rown only in long tract of time, whereby some ad* 
dition is made to the frontagers' grounds, these by 
these words may appertain to the subject; and herein 
the said words have no other operation t but lands left 
to the shore by great quantities, and by a sudden oc^ 
casioB and perceivable means^ accrue wholly to the 



*That the increase to the said county pakttne, for *[ 54 J 
the causes afuresaid, doth appertain to the prince as 
Ear) of Ckester, 



The Shore, (a) 

But now I am arrived at the continent^ and th6 
firdt ground I set my foot on is the shore, which in 
Latin is called litttia maris. It taketh the name 
wholly from the sea, as partaking most with her 
nature, and so ex digniori parte appellatur; yet 
it is not aU one with the sea, nor with the land, but 
participates with them both. And Mr. Bracton in Bradtdn. 
bis second book, chap. 12. saith. That iittora maris 
accessoriuy what the shore is' appears by Justinian Justiaian* 
the emperor in his Institutes^ lib. 2. pag. 14L and is 
there thus defined, lUtus maris est quousque maximus 
kibemunis, etjusfluctuseluderet, et quousque flucius 
inaris in estate longins exestuat And with this agreeth 

(a) " The shore or space between high water mark and low 
Water mark." Hale De Jure Marisy c. 6. end of the first se^tion^ 
See also the whole of that section. 

F 
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Cicero. Cicero Topicorum, (b) ''The shore is not CQuAtecl 

for lands or grounds gained from the sea> or left by it, 
because at every full 8ea it is covered with the waters 

Mat.xiii.s»s. thereof/' In the 13th chapter of St MaUhew'sGMpeh 
ver. 2, S. it is said. That our Saviour Je8U9 " went into 
a ship, and sat there; and the whole multitude stood 
on the shore, and he spake unto them/' Hereby it ap- 
pears, that the shore was the dry land, because they 
stood thereon ; and it was a great quantity of ground, 
for thereon stood a multitude; audit was near the 
brink of the water, because they heard Jeaua speak 
unto them out of the ship. In point of property and 
ownership it is the King's, as lord of the seas: but, as 
Sir Henry Constable's case is, a subject may have the 
same, as belonging to his manor by prescription. In 
the imperial law which the Civilians use, the sea- 
shore is held to be common to all, and that it is as 
lawful for Diogenes the poor Cynic, as Crcesus the 
lich King, Casam. 161. ponere et retia siccare ; but 

(b) The only passage in the Topica^ upon the subject of Callis's 
quotation is the following : — " Scepe etiam definiunt et oratores et 
poetcB per translationem verbi^ ex similUudine^ cum quadam suH" 
vitate. Sed ego a vestris exemplis nisi necessarib nan recedam* 
Solebat igitur Aqxiiliusy collega et familiaris meus^ cum de Utto^ 
ribus ageretur, quee omnia publica esse vultis, quarentibus Osy ad 
quos id pertinebaty quid esset littus^ ita dejinircy qua fluctus elu- 
deret" Topic. VII. 

The Oxford edition, in the Index Latinitatisy has the following 

article : — " Litus. Top. 7. Solebat — Aquilius cum de Uto^ 

ribus ageretur. -quid esset litus ita definire : qua fluctus elur- 

deret. Atqui Celsus in Digest. De Verb. Signif, 96. litus est, quo 
maximus fluctus a mari pervenit : idque M. Tullius, cum arbi^ 
ter essety primus constituit. Videndum, utrum in hoc Celsi loco 
Aquilius corrigendum sit, quod res postulat, an Celsus locum Cice^ 
ronis non accurate vel inspexerit, vel tenuerit, et memoriter lau^ 
dans aberravetit.'* 
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mir common li^tv of England doth in reason mtich 
surpass either the imperial lavv or the civil law^ in 
distinguishing upon these ; for it is said^ Rex in ea 
hahet proprietatem *8ed populus habet usum ibidem *£ 55 j 
necessarium: so that as to the lading and unlading of 
ships, and for drying of nets there, and for other ne-» 
cessary businesses, the subjects have these uses therein^ 
(^) but the soil and grounds thereof belong properly 
domino Regi. And a subject may have the same by 
prescription, and therefore such as hold the shore to 
be the extreme point both of land and water be in a 
great error ; for, as Justinian saith in his Institutes, 
Quod gemmae et lapUli preciosi inveniuntury which 
can be taken no otherwise sed super tei^ram aqua re* 
lictam : so that this shall suffice to have said con« 
cerning the sea-shore. 

Sea Coasts. 

The coasts of the sea come next in order to h6 
treated of. Coster a maris be words well known, but 

{a) The Reader will see this subject much discussed in the case of 
Blundeil v. Catterall, 5 B. & A. 268. where the Court of K. B* 
held, (Best, j. dissentiente) that the public have no common-law 
right of bathing in the sea; and, as incident thereto, of crossing the 
sea shore on foot, or with bathing machines, for that purpose. 
In the previous caae of Bagott r. Orr, 2 Bos. & Pull. 472. the 
Court of C. P. held, that primA facie every subject had a right 
to take shell fish found upon the sea shore, between high and low 
water mark : but declined giving any opinion as to the subject's 
primA facie right to take shells, observing that, as no authority 
liad been cited in support of it, they should pause before they esta- 
blished a general right of that kind. 

See filrther Bro. Abr. tit. Customs, 46. Fitlh. Abr. tit. Barre, 93# 
Carter r.Murcot, 4 Burr. 2162. * 

f2 
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their cooftaed definition is batd to be found <nit ; yH 
oertafTiiIy they contain Uie shore and banksj for by the • 

27 Eiiz. 84. statate of 27 Eliz. chap. 24. aa act was made for the 
mending of the banks and sea works on the sMh 

Maecabees 7. ooasis ; bot in the 7th chap, of Maccabees coasts ha?6 
a larger extent; for there 0enietrius sdn of Seleaciia 
departed from Rome, and casde to a ctty of the sea* 
coasts^ Here a whole city is set on the sea-coasts ;. 

jusiine. and in Justine, treating of Alexander the (Sreat/ k i» 
reported of him, that he entered into Lycia and Pam-^ 
philia^ and won and conquered aM the sea-coasts : tbi» 
could be taken for no less than whole countries ; for 
Alexander's great mind and bilge army could no4 
march on a mole-bill, or small tract of grouiid. In St. 
Mark,, cbop. viL it is thus written, " That Jesus, dc^' 
parting from the coasts of Tyre and Sidon, came to 
Galilee ;" so that it may thereby be gathered. That 
these coasts were near the sea^ for our Saviour was 
no sooner out of the coasts but he was on the sea, 
which shews that sea and coasts be contigui jacentia, 
yet no certain definition can I find of the worda 
^' coasts of the sea,*' but by these and such like de- 
scriptions ; yet this 1 gather and collect thereby, that 
in respect of the whole world, a whde kingdom lying 
*[ 56 ] next may be said to be a sea-*coast, and a whole 
county in respect of a kingdom ; and in my opinion 
the next town and territories thereof lying next to the 
seas, be in our lavt taken to be the sea^coasts and no 
other ; and therefore some do much err which take 
coast to be the edge of land next the water, and shore 
to be the brinks of the water next the land quasi duo 
opposita. 

And because creeks, havens, and ports, be aU of 
them within the charge of this kiw, and this statute 
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Ivttft materially made 4n defence thereof^ and as they 
differ in appellation, $0 ifaey vary in definition^ yet 
ih^ do in «ome things agree in the material ; I will 
iberefore deliver my opinion of them. 



Creeks, (a) 

Creek of the sea is an inlet of sea cornered into 
the main land, shooting with a narrow passage into 
some angle of the land, and therein stretcliing itself 
more than ordinary into the land, and so holdeth not 
even quarter with the levant sea ; and such creeks or 
inlets we commonly term in the law to be arms of the 
sea : for like as the arm of a man shooteth out from 
the body, so by a metaphor the inlet or corner of the 
sea let into the land is called an arm of the sea ; and 
although it go far into the land, yet the points of 
land on both sides may well be discovered. And this* 
appears in that great arm of the sea on Humber, 
where it runs betwixt Lincolnshire and Yorkshire. 
The points of either county may be seen at once, and 
#eem to stand even over the one to the other. 

»Arm of the Sea, 

And an arm of the sea is said to extend into the 
land so far as the flow and reflow goeth. In the pa- 
tent of the admiral of England 1 find this word creek 
used ; for there the King granteth to him omnia bona 
mercimonia et catalla in vel super mare littora crecas 
et costeras maris: but it ^differs much both from the *[ 57 ] 

<a) See Hak De PorUbus Marisy c % The Major of Lynn 
9. Tamer, Cowp. 80. 
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(hore and coast; for ashore is sometimes. dry laDiI, 

and sometimes water. A coast is always dry land: but 

the creek is always sea and new land. In the statute 

08 H.8.C.15. 23 H. 8. chap. 15. Rastal's Piracy, A., it is that all fe- 

lonies^ &c. done upon the sea, haven or creek, where 

the Bdmiral hath jurisdiction, shall be tried in such 

county which the King shall appoint. By the statute 

it is manifest that the creek is not all one with the 

sea, nor the same that a haven is, by the statute made 

4H.4,c. 80. in the 4 H. 4. cap. 20. Rastal, Merchants 5. appoints 

Diyersitybe- that all merchandizes entering in or going out of the 

shore. realm of England should be charged and discharged 

A Crwk. '" great ports, and not in creeks or small arrivals ; by 

Creek. which Statute it is apparent that a creek is not all on^ 

*^' that a port is. But yet here it seems to be an inlet of 

the sea where ships may have their arrivals, as at. 

Fosdyke, Stow, Wainflet, and such like ; and I take 

Fleet uDd it that a bay and a creek be all one, and that a mere 

^^^^ and a fleet be also of that nature, and that all thes^ 

rather vary in words than in matter, (a) 

{a) Though the Khig is the owner of this great waste, and as a 
consequent of his propriety hath the primary right of fishing in the 
sea and the creeks and arms thereof; yet the common people of 
England have regularly a liberty of fishing in the sea or creeks or 
arms thereof, us a public common of piscary ; and may not without 
injury to their right be restrained of it, unless in such places, creeks, 
or navigable rivers, where either the King or some particular 
subject hath gained a propriety exclusive of that common liberty. 
Hale De Jure Maris^ c. 4. s. 1. ' 

A subject may by prescription have the interest of fishing in an 
arm of the sea, in a creek or port of the sea, pr in a certain precinct 
or extent lying within the sea ; and there not only free fishing, but 
several fishing. Hale De Jure Maris^ c. 5. s. 2. See further on 
this subject Ibid, 

The right of fishing in the sea is a right common to all the King's 
mbjects; and, therefore, a prescription for such a right as annexed 
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A Fort. 



A port is a harbour and safe arrival for ships, boats, 
&hd ballengers of burthen, to fraught and unfraughl 
them at, as by the said statute of 4 H. 4. appeareth. 
In the Irish Reports, foK 56. ports be said to be ostia 
et jantuB' regni. I take a port to be some special 
place in some great borough, where arrival of ships 
be, as the cinque ports, which be Dover, Sandwich, 
Rye, Romney, and Winchelsey ; the most famous in 
this realm, and these be places of great privileges : 
and Boston, Hull, Lynn, and Plymouth, be ako ports 
and port towns, where there are special offices and 
officers belonging to them, touching merchants and 
merchandizes. And the said statute of 4 H. 4. di- 
rected that merchants should be charged and dis- 
charged at great ports, for that there were offi- 
cers for the King, deputed to receive his highnesses q^'*"^^*^' 

to certain tenements is bad. Ward v, Cre^weU, WiUes. 265. and 
see the cases there cited. 

In navigable rivers on arms of the sea fishery is common and 
public. 4 Burr. 2162. See further 16 Vin. Abr. tit. Piscary, B. and 
Suppl. Hale De Jure Marts, c. 4. & 5. Mayor of Orford v. 
Richardson, 4 T. R.437. S. C. (cam. scacc.) 2 H. Bl. 182. QvLdg- 
ment reversed.) S. C. (cam. scacc.) 1 Anstruth. 231. Rogers and 
others v, Allen, 1 Campb. 309. 

See also Lord Fitzwalter's case, 1 Mod. 105. Warren ©. Ma- 
thews, 6 Mod. 73. S. C. 1 Salk. 357. Carter v. Murcot, 4 Burr. 
2162. Weld v. Hornby, 7 East. 195. And antCy 55, note. 

The Stat. 3 Jac. 1. c. 12. which prohibits persons from " willingly 
taking, destroying, or spoiling any spawn, fry, or brood of any sear 
fish in any wear or other engine or device whatsoever," seems not 
to comprehend shell fish; and, if it dots, it means a taking for de- 
struction, and not a taking of oyster spawn, for the purpose of re- 
moving it to beds, for further growth and maturity, to make it mar- 
ketable. Bridger v. Richardson, 2 M. & S. 568. 
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ciTBtoms and profits thereupon arising; bereapos 

*[ 58 ] catne that officer caPled portgreve, which signifieth 

Camd. S44. the governor of the port^ as Mr» Camden notetb 

page 244. The difference between a creek^ a ha?eD^ 

nod a port^ be these ; 

Diversity between a Creek, Haven, ond Part, {a) 

A creek is a corner of the sea let into the land far^ 
ther than ordinary^ bnd more than the sea is : bot it ia 
no usual or accustomed place of arrival for ships ; and 
commonly it bath neither safe harbour nor legal pri-. 
vilege. 

A haven is properly a safe place of harbour for 
ships: but may be without any privilege at all^ of 
which kind I know some. 

And a port is not only a safe harbour for ships of 
the greatest burthen^ but it is also always graced with 
legal privileges ; and this appears so by the statute of 
^«f«# Magna Charta, cap. 9. Quod omnes c&mnmnUates et 

f%4r/a,cap.9« ^^f^Qfj^g ^^ quinqtie portibus et omnes alii portmfi 
habeant omnes libertates et liberas consududim^M 
which proveth Qiy former definition of ports to be 
true. 

After all these definitions and distinctions, I have 
now prepared my case ready to receive his censure 
upon the Ifist conclusion ; that is^ That all the said 
grounds were vvitliin this statute, bvt no part thereof 
within this commission of Sewers : and therefore it is 
first to be noted. That these grounds were left by the 
sea since the awarding of this commission ; and the 
words of the preamble of this statute speak of grounds 

(a) For a very luininoas and copious Dissertation on Creekfj^ 
]{a\eiis> and Pprts, see Hale |)e Poriipus Mariiy c %> to o* l%\ 
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hnefofore won ; ' whkh words '* heratofore won** 

ieem to tie tte ttatnte and cominission both to 

gmunds left or won before the said statote, and not 

Mch as be won after^ like to the statute of Westm. S. 

0k dmis eondUianalibuB quod ad dona prius facta ntm 

extemditur, which exclvdeth oat of that statute all gifts 

laad^ before. And the words ^' heretofore and here^- 

after" are words of consequence in point of time ; 

and wheresoever they are^spcAen, they come with an 

empharis, as if they required express obser^vance ; *[^ &9 J 

•lid so is the statute of $2 H. 8. cap. i38. of leases. ssH.8.c.s8. 

That statute is of all leases hereafter to be made by 

tenant in tail^ with such cautions and provisos as be 

limited and set down in that statute, should be good. 

But leases formerly, made, though all the provisos in 

the said statute were observed, were notwithstanding 

by reason of the said word hereafter out of the relief 

of that statute. 

And so in the statute of Wills, dS H. 8. which had 39 g,8. c. 1. 
these words in it, ^^ all persons having lands, or which 
hereafter should have, might devise;*' this did not 
make good any devises ^f lands made before : but if 
this should pass for current, then 1 should not perform 
my word in my conclusion, which puts it all within 
the statute ; and this exception, if it were material, 
would not put it only out of the commission, btft the 
statute also; yet notwithstanding, though the con- 
struction made of all the said former statutes ^tand 
with law, by reason of the said words *' heretofore and 
hereafter,'' yet in this Statute of Sewers the same be 
not material, neither be the said words " heretoforiB 
won" to be precisely observed, because they be placed 
in the preamble of the statute, and not in the enacting 
part of the law^ as in the said former statute they 
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were. And expositions are not tied to titles and pre^ 

ambles^ which many times come short of the parts of 

the law ; but to the body and enacting part of the sta- 

tute> which is the matter and substance. And here- 

S1H.8.C.16. upon the statute of 21 H. 8. cap. 15. of leases recites 

in the preamble thereof^ '^ that whereas divers leases 

had aforetime been made for incomes and great fines^ 

and yet after the lessors did suffer recoveries^ if at this 

day a lease be made^ and that without fine or income^ 

yet such a lessee shall be received to falsify the reco* 

very had against his lessor notwithstanding." The 

preamble of that statute seems to remiedy no leissees 

but such as made fines^ and were made before that 

statute : but the said words were not put in the body 

or enacted part of the statute. And so it is in our 

statute ; the words " heretofore won" be only put in 

the preamble^ and not in the material part of the law, 

and so the exposition is not to be tied hereto. So 

notwithstanding this exception, these grounds, though 

gained since the statute, are within the relief thereof. 

The second cause wherefore these new grounds 

should not be within this law is, because these lands 

be increased beyond the bounds since th$ making of 

these laws, and so it may be alleged that they cannot 

Plow. Com. extend to the new enlargement : for Mr. Plow, in hisr 

fol. 129. Q^^ f^j 129 ggjjij^ « rpbat laws and privileges tied 

to a certain place or precinct cannot be extended or 
enlarged beyond the ancient bounds, although the 
t H. 6.f.S2. precinct be enlarged." As the case in 7 H. 6. fol. 32. 
where in a nativo habendo, a villain had remained a 
year and a day in London, which was ancient de- 
mesne, and there w^s a privilege that every villain 
and bondslave which had remained a day and a 
year in London, the lord might n6t seize him; 
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and the villain pleaded that he had remained a year 

and a day there^ and so took himself to be within 

that privilege: but because since the said liberty 

.g;ranted^ the bounds of London were much increased^ 

therefore it was there held that the said liberty and 

privilege did not extend to the new enlargement 

And the case is also put in the said comment that the 

Bishop of Durham had divers liberties in his lands 

lying between the two rivers of Tyne and Tese, and 

after he purchased other lands there^ the said liberties 

did not extend to the said new purchased lands ; and 

the like law is, if one have a warren in his manor and 

lands in Dale^ after he purchase more grounds there^ 

his warren doth not extend unto them. And so where 

one had by charter the lands of persons forfeited for 

treason^ he could not have by the said ancient charter 

lands forfeited for treason by tenants in tail^ because 

Jhe forfeiture of them was given by a late statute 

since the charter^ but hU non obstantibus, lam of 

opinion^ That this statute 1 now treat on extendeth 

to these new gained grounds: and I take a difference 

between a special law of privileges^ and liberties 

which is 8tin*ted or bounded either by statute, charter, *[ 61 1 

or custom, the same can by no construction be made 

to exceed the bounds ; but the general law of this 

kingdom, as this law of our's is, the extents thereof 

be as large as the whole realm is, and they be not 

tied to stinted limits, as particular private charters 

and customs be ; and so 1 conclude that in point of 

extent this statute of 23 Hen. Vlll. is tied to no otheir 

bounds than to the kingdom of England. 
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DioersUy between grounds gained and grounds 

The third matter is that which I have grounded the 
coDclasioQ of my case upon ; and that is. Whether 
the grounds in ray case newly left by the tea to the 
shore, and the shore, be such grounds as be within 
this commission. And in my opinion they be not : 
and therefore to maintain my opinion herein, I take 
a difference between grounds left by the sea, and 
grounds gained from the sea ; for grounds left are of 
no value, and bring forth no fruit or increase at all, 
but the uppermost part thereof are sand, which these 
laws take no hold of; for the commission extends 
only to grounds won and made profitable for the com-^ 
monwealth of this realm, which terra relicta yields 
not, (ft) for no profit at all thereof ariseth till the 
^ sand be inned and gained ; and these laws made the 
Commissioners savers and not gainers, and therefore 
did extend the commission but to the utter mosf banks 
and walls, and left the shore as grounds possessed by 
the sea, and so be pni pro indefenso by this law ; and 
therefore 1 do make my conclusion as followeth : — 
Pirst, That the seas^ creeks, and bays, are all within 

(a) At to grmuidi gained, see Hale t>e Jure Marisj c ^. p. 3T. 
Chad V. Tilsed, 2 Brod. & Bing. 403. and mie^ 4% note. 

(b) The rule of law for determining what is barren ground 
within Stat. 2 & 3 Edw. 6. c. 13. is whether the land is of $uch a 
nature as to require an extraordinary expense in the manuring or 
titling to bring it into a proper state of cultiyation^ and not whe- 
ther it is, or is noit, in its nature so fertile u after being ploughed 
and sown to produce of itself, without manuring or tillage, a crop 
worth more than the expense of ploughing, sowing, and reaping. 
Warwicl^ v. Collins, S M. and S. 340. See also Lord Selsea v. 
Powell, Taunt. i97. Witt v. Buck, 3 Bulst. 160. Stockwell v. 
Tenj, 1 Ves. sen. lid. Vin. Abr. Dismes. U. a« pi. 7. 
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this Statute in point of extent ; bot that they and the 
shores, and the relinquished grounds, be all of them 
out of this commission of Sewers to be dealt withal 
thereby. 

* Secondly, That ports and havens are totally^ the *[ 62 } 
waters as well as the walls and banks thereof^ within 
the commission of Sewers. 

Ifiirdly, The shore and grounds left by the sea 
when they are put as in gainage are then, and not 
before, within the power of the commission of Sewers. 

Fourthly, Although the grounds left by the sea 
are not in point of defence within the commission of 
Sewers^ yet a wall or bank may be thereon raised for 
the aid and succour of the country^ but not for any 
canse where the defence extends but to themselves* 
And although grounds have been gained from the sea 
in the county of Lincoln and elsewhere in this realm^ 
yet that was done at the labour of private men, and 
not by the commission of Sewers, which aims at the 
general good, and not at private commodities. 

So that, super totam materiam^ I am of opinion 
with the conclusion of my case, that is. That the said 
new island is the King's ; the grounds left to the shore 
pertain to C. the subject ; and that because they are 
all of them within the realm of England^ they are 
therefore within the extent of this Statute : but in 
regard they are grounds left only, and not gained nor 
made profitable for the commonwealth of this realm^ 
they are not therefore within this commission. And 
so I conclude my argument as I did my case ; in 
which I hope I have neither injured the subject in his 
private inheritance, nor wronged prerogative in any 
point. 

Finis Prima Leetura. 
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IMTIUM SECUNDJE LECTURM. 



t<*0RA8MucH as the first day I went perambulation 
about the sea and of all which belong^ to her empire 
and dominion^ wherein I did survey her bounds^ her 
qualities^ and her government; now I do intend to 
go a progress through the land, and to take a view of 
the fair goodly rivers which make their voyage to the 
sea, for these my statute hath taken into her protec- 
tion. And this second day I purpose to call a Court 
of Oyer and Terminer ; and 1 do intend, with your 
gentle patience, to examine all the particulars there 
arising. And because the said Statute of 23 Henry 
VIII. must be my chief guide to direct my fairest 
passage through these uncouth ways, T will pray aid 
thereon ; and 1 will now proceed to declare what 
business on land this law hath undertaken to defend, 
and what offences it purposeth to reform. And ac- 
cordingly the said law doth distribute itself into these 
particular branches :—- 



Into matters of defence 

JPirst, ^ this Statute maintaineth, 

are these following, viz 



fi. 

2. 
3. 
4. 

5. 
6. 

7 
8. 



Walls. 

Banks. 

Ditches. 

Gutters. 

Sewers. 

Goats. 

Calceys. 

Bridges. 
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S€condly,{ 



r 

Into matters of offence 
which this Statute 
termeth lets, impedi- 
ments, and annoy- 
ances, which are to 
be put down or re- 
formed^ as cause shall 
require ; 



1. Streams. 

2. Mills. 

3. Ponds. 

4. Fishgarths. 

5. Milldams. 

6. Locks. 

7. Hebbingweres. 

8. Hecks. 

9. Floodg;ates. 
iO. Other like lets 

and impedi- 
^ ments. 



And to the end I might fully examine this part of 
Ihe Statute which produceth these matters, I have 
framed a case which doth give occasion in this day's 
exercise to dispute of all them. 



[64] 



The Case for the Second Lecture. 

A. leaseth his manor in the county of Lincoln^ in Second oms. 
which be copyholds^ to B., a younger son, for his 
life, upon condition to have it for the life of.C.^ upon 
condition to have it to him and the heirs of the body 
of his father. A copyhold is forfeit ; the first condi- 
tion is performed ; the Commissioners of Sewers in 
that county upon view survey, and by their discretion 
decree a new bank where none was before to resist 
the sea, and a new river to be cut to drain the super- 
fluous waters in S., and an old Sewer in D. to be re- 
paired ; and by inquisition assess B. the lessee for 
the manor, the copyholder for the copyhold land, and 
the town of S. and also the parson there for his tithes. 
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because they tie all in the level ; the second codditioil 
is performed^ B. enters in the copyhold. 

My conclusion is^ that this new bank^ new riter, 
and old Sewer, be well decreed : but the said sess is 
void in totOj et in qualihet parte. 

*C 65 ] ♦ Points at the common law. 

The points of thki case are three at the common 
law/ and three upon the statute: but all of them are 
so woven within another that every one of them go 
hand in hand from the beginning to the end of the 
case. 

Imprimis, Whether the duplicate condition be 
good^ or not? 

Secondly, What estate B. the younger son hath by 
the first condition^ and what estate he hath got by 
the second P 

Thirdly, A copyhold becomes forfeit to the lord^ 
and before the lord take advantage of it his estate is 
changed^ Whether by the change of his estate the 
benefit of the forfeiture be lost^ or not ? 

Points upon the Statute. 

Imprimis, Whether Commissioners have powei' 16 
decree a new bank^ a new drain^ and oth^ new de- 
fences^ or not f And herein the qualities and proper- 
ties of rivers^ streams^ and banks^ and their ^epend- 
antSj^ are to be treated of. 

Secondly, Whether they may decree the said new 
defences by view and survey ? And herein is to be 
handled what commissioners of Sewers may do by 
survey^ and what tliey may do by their discretion^ 
and what they may do by jury. 
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t%irdfy, In what cases ass'esses and taxes may be 
laid and imposed^ and on what things and in whajt 
manner they are to be imposed^ and whether the 
rates set upon t|)e persons in any case be well done 
or not, and where the fault is if any be. 



Argumentum Lectoris. 
• ' .1 

Seeing it hath been the ancient order for the Reader 

of' this place to maintain the coliclusions of his case, 
1 shall therefore endeavour myself to perform that 
order which custom hath imposed upon me ; and 
^accordingly as I have concluded, so I take the law 
to be. 

And touching the Brst point, it hath been chal- 
lenged and drawn in question upon some opinion 
delivered in the Rec*tor of Cheddington's case in Sir *[ 66 ] 
Edward Coke's first report ; where it is said " that cikSTiI 
one contingent cannot depend jupon another :" but Report 
more strictly it is called to an account in the Lord 
Stafford's case in Sir Edward Coke's eighth Report, Coke, Rep. t. 
for there it is held " that one possibility cannot de* 
pend upon another possibility ;" and this case is there 
put, — '' That if A. let lands to B. for years upon con- 
dition to have it for life, and upon condition to have ' 

fee, that the fee-simple can never increase by the 
second condition ;" but, as he saith in another case. 
Amicus Plato, amicus Sacrates, sed magis arnica 
Veritas, his rule taken in the first case is very ge- 
neral, and the Lord Stafford's case admits distinctions 

* • ... * 

which in my argument I shall apply myself unto. 

And some differences I shall take in this point in 
question ; therefore 1 shall thus diatmguish. That if 
upon performance of the first condition the original 
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efttite be determined upon which both the firat end 
second condition were boilt dnd grounded, the secmid 
condition and increase tbereapofi is utterly void : but 
if the first estate be not destroyed nor confounded 
upon the first condition performed, the second condi"- 
tion and estate thereof^ which shall be gotten thereby, 
may then well grow upon the old stock. To explain 
this by example, — ^if A. give land to B. in fee-simple, 
upon condition to have the land in tail, upon condi- 
tion to have, for life ; here, because the first estate and 
livery by the first condition is not destroyed, there- 
fore the second condition should well stand in force. 
So I do make a lease to A. for twenty years, upon 
condition to have the land for forty years, upon Con- 
dition to have fee ; this first condition and second 
condition may have both their fall operations : for by 
the perfbrmance of the first condition the lease of 
twenty years h not destroyed, but stands on foot; 
and therefore the original estate remaining uncon- 
founded, the fee-stmple may well increase by the per- 
formance of the second condition : but if a lease be 
made to A. for his life, upon condition to have in 
tail, upon condition to have fee ; the second condi- 
*[ 67 ] tion * here is utterly void, because by the perform- 
ance of the first Condition A. bad an estate in tail, 
which drowned and destroyed his estate for life ; and 
so because every decreasing and increasitig estate h 
to depend upon the first estate which receives the 
livery, which is the life of all, therefore the second 
estate can never accrue in this case. And this is 
the true reason, as I take it, of the said case put 
Lord stmf- jn the Lord Staflbrd's case ; for there the lease for 

ford s cue. 

years Was destroyed by the lease for life, which 
came by^ the first condition, and so the fee-simple 



Lwtura Secunda. QS^ 

fbere coold ne?er accrue by the second' cpnfdUioDi 
And in answer to the said general ground taken in 
the Rector of Cheddington's case, (a) that one con* ^^^^J^^® 
tingent or possibilky cannot depend upon another ;« ton's case, 
nmler fevour I take it, not that I am bound thereby, 
neither was it the meaning of Sir Edward Ooke^ as I 
take it, to extend the same so largely as they are 
there pat, because I find many authorities of great 
atcount which are against the said general position* ^ 

And^ first, in the SSHen. VIII. Br. Pet^ments, s8Hcn.8. 
|>2. 71. a feofiment was made to the use of A. and his 
heirs, until J. S. paid him ten peaods, and then iq 
J. S. and his heirs, and so to the third person ;. and 
what is this but one condition, contingent, and possir 
bilfty, to depend upon another ; for these contingents 
there were held good, and were built upon a sure 
foundation. 

And so in Digge's case in Sir Edward O^e's Diggers case* 
Reports, where a feoffment is made to the use of A. 
and bis heirs, with power of revocation, and after of 
new limittttrob of estates ; these be also eontingento 
and possibilities depending upon others, and many 
such dotfble contingents may be put. 

The case of Sir Edward Coke put in the end of 
the Rector of Gheddington's case out of 12 Lib* Ass. uLib. a». 
pi. 5. in my opinion doth not disallow tbe second 
condition ; for there the case is, tbat A. leased to B. 
upon condition that if A. or his heirs pay to B. tefi 
ponnds within a certain day, that they might re- 
enter ; and if A. nor his heirs shonld not pay tbe te^n 
♦pounds within the time, then if B. paid to^ A, tefl *[ 68 ] 
pounds at another day, that he should have fee : both 

(a) 1 Rep. 156 b. 

gS 
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A. and B. failed in payment, and A. entered^ andT 
being put out, brought an assize, and nihil eepit per 
hreve; this doth not prove that one condition can-^ 
not depend upon another, neither can I see weU what 
exposition to make of so uncertain a case ; so that I 
take this case to be no evidence against mine. 

uHco.8. t B„t in the 14 Hen. VllL fol 15. there is a case 
which in my opinion makes more against my double 
' condition than any other which is put by Brndn^ 
Chief Justice ; that is, — If A. be bound in an obliga- 
tion to B. upon condition to enfeoff J. S. before Easter 
^ensuing, then the obligation to be void ; and if he tic 
not enfeoff him, then to pay ten pounds at Pentecost^ 
then the obligation to be void. The feoffment is not 
inade before Easter; therefore Brudnel held the obK- 
-gation was forfeit, and that the second condition waf 
not good. But there is a qtuere set upon that case; 
and so it may well be, for I see it commonly dene, 
that if a defeasance be made of a statute which ia 
broken, and so the statute becomes forfeit, yet a new 
defeasance may defeat it ; and so in my opinion may 
' the second condition in this case avoid the obligatioi^ 
if the first conclusion had not been in the case. 

Aeonceit. I ^ball add this case also as a conceit, that is^ A. 

enfeoffs B. upon condition, if A. go to Lincoln h)B 
shall have the lands to him and the heirs of his body, 
and if he go to Boston he shall have it for ten years : 
and he goes first to Boston. 

I do here hold these conditions being put promis- 
cuously, without distinction of the times of the condi- 
tions which shall be first performed, and which the 
second, that the fee is decreased into an estate fqr 
years, and can never increase into an estate in tail 
by performing of th^ second condition, because the 
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Kvery out of which it should grow was quite destroyed 
by the first decreasor. So that my intent appears Second poiot 
that one condition may depend upon another upon 
the said distinction : but whether by the performance 
* of the first condition in my case there will an estate ^[ 69 3 
come to B. or not, I meant it for a question ; for B* 
had before an estate for his own life ; then is it not 
possible that his estate can hereby be increased by 
having the land also for the life of C, if it be ad- 
mitted argumenti gratia, that B. shall or may have 
both these estates stand in him both at one time ? For 
if C. died firsts then is B. never like to have any 
benefit thereof; and tf B. himself should die before 
C, then also were it impossible for B. to make any 
use of this estate for the life of C. unless it were in 
him to grant away to another^ as in the case of the 
office in the 1 Hen. Vll. where an office is granted > Heii.7.«s. 

Croft's r — 

to the King^ the King coald not have the office him^ 
self; and so in that point for the King to take by the 
grants he could not^ yet by that book it was in him 
to grant'over to another which might have it. And 
like to this is the case where J. S. is parson of the 
church of Dale^ and the patron grants the next avoid* 
ance^ this grant can he himself take no benefit by 
unless he resign ; yet if he die^ it shall come la his 
executors. 

But I take the law to be in my case, that B. shall 
not by the first condition have both the estates in him 
at once^ that is, for his own life, and after for the 
life of C: but that the estate of B. by the first con- 
dition shall be decreased or changed from his own life 
into the life of C, and shall be melted and newly 
moulded by this condition ; for an estate may as well 
decrease as increase by a condition. And yet tim 
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Lord Stafford's principal case ^as, ''tfaft^ Queen* 
Elizabeth did grant the nianor to Tindal »nd the 
heirs of his body, upon conditioii upon payment of 
twenty shillinga to her by Tiodal, that he should 
have the reyersion to him and his heirs ;'* and there 
it is holden for kw, that by the payment <xf twenty 
shillings, the reversion in fee simple shall increase 
to Tindal, and shall not alter or drown the estate 
tail^ which is an excellent case : bat ^ter the putting 
of that case, and then it may alter t,he law ako^ tbat 
A conceit. i^j I g>ve land to i. S. and the heirs of his body^ 
upon condition if he pay me twenty shiUings^ that b? 
shall have the '^'said lands to him and his heirs. In my 
conceit by the performance of this <$ondition^ the 
estate tail, is by increase changed into a fee simple ; 
in which, note the difference between Tindal's cuse 
and this, where upon payment of twenty shillings 
the reversion is granted to him and bis heirs ; aod 
where the words be, " that upon payment of twenty 
shillings he shall have the lands to bim and his heirs;" 
in the first case, the fee simple accruing shall not 
alter the estate tail ; but in the second case^ by tbe f«0 
increasing, the estate tail is determined and changed 
into a fee simple; quod quaere. ' 

Admitting the first condition did increase the estate 
of B. from his own life to the life of C, and the se- 
cond condition is performed, by the which another 
estate will accrue to B. as I take it will, because an 
estate decreased is parcel of the first estate; then 
what estate B. hath got by this new limitation is the 
question: and in my opinion he hath at the roost 
but gotten an estate again for his own life, and tbat 
the limitation to the heirs of the body of his father is 
utterly void, be his father dead or alive; for if hfs 
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firtberbe dead^ hia elder brother \» the heir of hit 
bpdy^ witbiD tbfBe words of limitatiop^ who octnaot 
take the laiH)« by descent from B. fais brother^, or 
from bis father. Bat asi the case is put in Littleton's i;^^^^^^ 
tiUe Tail, and in the 4 and 6 Ph, and M • m Dyer. ^}t^\ 
Qiffeswold's case^ where lands were given to the eldest M^r. pjer, 
son^ and the beirs of the body of his father; this is a 
good estate in 4ail^ being made to the eldest son, 
becaase be is capaUe to take the lands in beth de-* 
grees. (n) 

*Afid in 2 Gdw, III. the case is famous^ and i« [* 71 ] 
kaowa by the name of Roberges's case,(a) where land* s sdw.s. 
were gifen to her and to the heirs pf the husband of 
bar body begotten ; and it was there held, that if her 
hasiNmd wer« then dead» and left' any heir which be 
bad by her» they roigbi take jointly with her; for 
that it waa not possible to take by descent from the 
said Robergis; because be which takes it mast not 
be heir to ber, but to the husband^ who never held 
any estate therein^ And bo, to be shorty I am of ppi- 
Dion that no estate of inheritance be gained by B. 
by these wordsi *' the heirs of the body of his father/' 

Tho case upon the third point is tjhis ;-^a manor is Third point 
grafted to oae for his life^ upon condition to have it 
fordielifepf C; then a^oopyhold is forfeit, and before 
the lord seiaie, his estate is altered or changed; if 
now b'e can lake advantiige of thiii forfeiture or not» 
wherein the altering of the estate of one to anotlier is 
/ 

(a) Althoagh abput the duration of such an estate tail there 
hath been a question, vizn whether if the eldest son die without 
issue, his brother shall inherit by force of this intail, or the lands 
shall revert to the donor. Dyer mpn^* Leonard 2. case 29. Rosss 
and Morrice*s case. [Ed. 1685.] 

(«) But see Co. Litt. 26. b. S. C. 
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of like force, as where it alters in the parfy's self, 
against which it may be said, '' that if tenant for life 
make waste, and then he in the reversion gr^nt over 
the reversion, the grantee shall not now punish this 
waste/* (6) 
PcrkiDs,f.2o. And so Mr. Perkins, fol. 20. ''If a tenant alien 
in mortmain, and then the lord grant away his seign- 
iory, the grantee shall not enter for this mortmain/' 
Fitz. Har. So by Fitz. in his Nat. Brev. in his Admeasurement of 
Nat Brev. Dowcr, " If a guardian assign to a woman roor^ dower 
than she ought to have, and then grant bis guardian- 
ship over, the grantee cannot have an admeasure^ 
Binzliam*8 wi^^t of dower against her.'* And so Bingham's 
f we. Coke, 8 case in Sir Edward Coke, 2 Rep. where there viras 

iiep. * lit 

tenant for life, remainder in fee of a tenancy hoklen 
by knight's service, and he in remainder died, his heirs 
•r r^2 1 within age, and then the lord granted away *his seign- 
iory, and then tenant for life died, by which the said 
heir was to have been in ward; yet because the 
BokoDharo's seigniory was granted away after the inception of the 
wardship, before it was perfectly due, it was there 
held, that neither the grantor nor the grantee should 
have the same. So lessee for life without impeach- 
ment of waste, remainder for his own life, the privi- 
lege is lost; but yet notwithstanding, I do hold that 
in this case ~B. after he hath by the performance of 
the condition altered his estate which he had when 
the forfeiture was committed, yet shall he afterwards 
take advantage thereof well enough ; as if there be Te- 
nant for life, the remainder for life to J. S., and the first 

(b) And it was resolved in the case of *^ChaDiberI;un and Drake, 
Mich. 1657, that the succeeding lord of a manor shall not take 
advantage of waste done in the time of the preceding lord. S^derf. 
%9. [Ed. 1685.] 



case in Dyer. 
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tenant for life commit waste or forfeiture/ he th the 
reversioD cannot punish this during the life of him in 
the remainder for life/ but after hid dieath he may. 
Also if one make a lease for years, upon condition to 
be void^ and the lessor grant away his reven^ion^ tlie 
grantee may enter for breach of this condition by 11** HeD.7,iT. 
Hen. VII. 17., and yet here the estate in reversion is 
altered from one to another ; and I doubt not but if 
a tenant for life be the remainder in fee to another 
of a manor, and a copyhold is forfeit, and then tenant, 
for life died, that he in remainder may enter into this 
copyhold, and yet this estate is altered into a posses- 
sion from a remainder ; and in the case, although the 
estate in B. be altered, yet it is by decreasor, and so 
thereby it is parcel of the old estate he had before ; . 
and therefore it is like to a case where the husband 
and wife were tenants in special tail, ahd they reco- 
vered by assize, and then the husband died, and after 
bis death without issue, the wife's estate being altered 
from an estate tail into an estate of poMibility of issue s Hen, 4. n. : 
extinct, was again put but and disseised, and she ^fj^e a!7* 
brought a writ of re-disseisin, which will iiot lie btat P*- ^^* 
on the first estate, and against the fiirftt parties, and 
yet it was maintained, because it was parcel of iier 
former estate. And so in this case, although the 
estate of B. was altered from his own life into the life 
of C, yet I am of opinion that he might take ♦ad- *[ 73 ] 
Vantage of this forfeiture, because the customary 
estate is utterly void thereby. 

Points upon the Statute. 

I am determined, before I enter into the discourse 
of new defences in my tase, to deliver my opinioa 
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UmeUiig the watta^ hanki, tfOd other wicitnt 4«^f 
feoeesy which have had their being time oat of 
memory, and io troth be the very materials and 
memoriali of antiquity. And because . banka and 
walk be the firat named in the oommisaion, they 
shall therefore have the first place io my argument, 
being the moat ancient and approved defences, as 
weU ajgainst the rage of the seas, as against the vio^ 
lence of fresh widera, that either art or nature have 
produced* 



Bank. 

Tjaa bank <^ the sea is the utmost border of dry, 
kod, and is of the same materials with the grounds, 
vrherein and whereon it atandeth: it is aometimea 
natural, and in aome phcea artificial Natural aa 
mountaioa laiaed higher than other gronnda a^jotii^ 
ing, aa it pleaaed the Creator, when the first huge 
chaos was separated, divided, and distributed; artifi^. 
cial, when it is cast by man's hand, Justinian the Em^ 
peror treating of these in his Institutes, and his tittai 
Ve Rerum Divisiane, describeth them in this manner, 
Bipartim u$hs est pMicu$, iUnr' vera dgmin* ad eon 
pertmH qui proximior pr€ddm damini sunt, itaque 
naves ad eas appeUere, funes arboribus ibi naii$ re- 
ligare, onus aliquod in his reponere cuilibet Uherum 
est ; by which authority it appeareth that the owner- 
ship and property of the sea-bank and banks of great 
rivers be to them whose grounds are next thereto 
a^oining; and the trees, grass, and other things 
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Outem ^rowiog; bdoog to ihe owner 'of the soi: 

but the ose of the Imaks is eoinmon to all the King'm 

lii^ people, as to tie the shipe ftod boats to tke 

trees^ and to tow them to and fro, (a) and to lade and 

unlade their merchandjses theveon, and for ishers to 

dry their netooii.(fr) And as the owner of the soil "^and «[ 74] 

proprietor of the grounds caAnot joetify the diggii^ 

or casting of them down, whereby the piiople shaM 

be hindered of their necessary nse thereof, no more 

can the people which have but neeesmrium umtm,' 

fell up the tnses, or mow the graas thereon growing; 

neither ought they to dig ballast there: but every one, 

as weU owner as nser^ $ie tUi suo tit dtiemum nan Id^ 

dat. I cannot more aptly compare a bank of the sea, 

or of a navigable rirer, than to a high*way, for thai 

the pmpeity thereof is to him whose gimind is next 

adjoining, (a) and the use thereof is common to all 

asen, abd the power thereof the King has by his laws, 

pfvprieta8domino,tmu$popmlo,pote9ta$Begi: wfaeie- ^j^^SS^Xt 



in, fiNT more dear iUastration of this matter, I pnt tiua p^*h^^ 
ease :*^ha(t J. S. doth cut the 8ea4>ank, or the bank 
of a great river, and J. B., vrfaich hath oceaaion to 
pass thereby, falleth unawares into the cut, and is 
hnrt in body or goods, the party which cotteth 

(a) See post. 77, note. 

(6) See the note to page 55. 

(ct) Commissionen of Sewers hare not such a possession in their 
works as to enable them to maintain an action of trespass agaiait 
wrong*doers ; therefore, where the Commissioners of Sewers brought 
an action of trespass against the Commissioners of a Harbonr for 
pulling down a dam, erected by the former across a navigable 
stream, and had obtained a verdict, the Court of C. P. ordered a 
nonsuit to be entered. Duke of Newcastle v. Clark, S Taunt SOS, 
8. C. % B. Moore, 6M. See abo HdOis v. GcUfindi, 1 Barn, ft 
Cress. 305^ and post. 1 15. 
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tbis bank incorreth tbesd mulcts. For^ fir*t, Ui^* 
owner of the soil may have his action of trespass, 
«7*Hcn.^8 27 9^^^^ solumfodit; and he which fell therein may have 
8 sdw. 4. 9. his action upon the case against the digger of that 
cut for to recover his damage for his special hurt^ 
and the offender may also be indicted at the Kings's 
suit for the general wrong done to the King's people. 
And the like law is of a highway, 

A wall doth differ in point of ownership from a 
bank; first, in respect of the materials the same is 
made on, for a bank is made ex soh etfundo qu4B ex 
8uis propriis naturis sunt eadem cum terra super qua 
edificatur: but so is hot a wall> for it is an artificial 
edifice, not of the materials arising of the plqce where 
itstandeth, but which be brought thither and buiR 
there, ad propria onera et costagia partis; so that 
the ownership and property of a 'wall doth apper* 
tain to him who is bound to repair the same, though 
his ground lie not next thereto; but of a bank the 
property and ownership is his whose grounds adjom 
thereto. And this shall, I hope, suffice to have said 
of banks and walls, the two first defences noaiim^ted in 
the Commission of Sewers, (d) 
*C ^^ 3 *The letter of this statute and commission seems to 
extend only to banks, walls, and other defences stand- 
ing and being by the coasts of the sea and marsh 
grounds thereto adjoining : but whether the banks 
and walls of fresh rivers which have their courses to 
the sea be within this statute or not hath heretofore 
bred some question. But, for my own part, I am clear 
of opinion that they be within the provision of these 
laws; for there be two mischiefs recited in the statute ; 
Ihe first Js^ for not maintaining the walls and baoki 

(«0 See Appendix, No* I. 
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•gfjiiBt the tea, by reason whereof great hurt hath 
happened thereby by the OTerflovring thereof; and 
the other, by the inundation of fresh water-courses 
through land floods, which have done some damage 
to the grounds next adjoining ; and these laws apply 
a remedy to both these grievances, that is, by repair^ 
iDg the walls and banks next the sea, aud by ynai^r 
taining of the defences of the fresh inland rivers, to 
cause them to keep their waters within their chan- 
nels. And I take it there be words in the statute that 
will bear this construction, viz.—'' That by the jag^ 
of the sea^ flowing and reflowing, and by means of 
the trenches of fresh waters descending, and having 
their courses to the sea by divers ways, the walls, 
ditches, banks, &c. be so dinipt, lacerate, and broken, 
&c/' And also in the preamble of the statute the 
«words there be, '' that by reason of tlie outrageous 
flowing surges and courses of the sea in and upon 
marsh grounds, and other low places heretofore 
through politic wisdom won and made profitable for 
the great commonwealth of this realm, as also by oc- 
casion of lands, waters, and other outrageous springi^, 
in and upon meadows, pastures, and low grounds 
adjoining to rivers, streams, and currents, wherein th^ 
waters are to have their courses/' And what keeps 
the fresh waters within this channel but good and 
serviceable walls and banks ? — and what things doth 
this law intend to be dirupt, lacerate and broken, but 
the walls, banks and other defences, which pent up 
their waters ? And these words extend more properly 
to the walls and banks of fresh inland rivers than to 
sea-coasts And I •do find some ancient authority *[-T61 
in the point out of the charter of Romney marsh, RomiMy 
where the words be, ad distrktion* fadend* ad tepM^ 
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tand' WtMkt et watergctagia yusdem marisei etmlra 
mariB impetum inundationem aliarum aquat^ did-' 
eium ; whieh last words can have no other cMistrite^ 
tion or interpretation^ but to extend the same to the 
beroFln and walls of navigable^ and other fresh rivers 
1 HeB.4. €. 19. antf watergauges of fresh streams. And the statnte of 
1 Hen. IV. c. 1%: makes the scruple clear wherein the 
words be^ that the common passage of ships and boaf^ 
in great rivers of England were oftentimes disturbed 
by leaving of wears^ Ac. and provided a remedy 
tilefein; so hereby it is manifest that fresh navtgabte 
rtreams are* within these laws.. 



Private Walls and Banks. 

But all banks and walls wherein waters be pent 
are not within the provision of these laws: but only 
^och as belong to common and pubUe rivers and 
ditches^ sewers and stream8.(a) For walls and banks 
made and erected as fences to men's private grottnAi, 
and there set or made to ditches^ guUerSi^and streams, 
for the draining and watering of nieA'4 private 
grounds^ are not within these bws ; £qt these laws 
take' cognisance and notice of none but of such as 
teod to the good service of the cominanweakh ; end 
therefore whereas in the parts of Holland in the 
ciiunty of LiAcoIn, and in other parts of this realai^ 
diveffs piivaAe persons have for inning and safety of 
Am Bwrahes and marsh grounds cast great banks 
for those private uses ; these banks are not within 
(he protectiou and defence of these laws to be 

{a) Coacerning public and private streams, see Hale De Jure 
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maintained: but I am of opiniovi^ Cftat they maj 
be extirped if they be letting and a hindrance 
to the common good of the eonntrj where they be 
erected. 

Forasmnch aa I am now in hand with walls aod 
banks^ the defences to riren^ sewer*^ ditchei, and 
gntters; 1 therefore take it^ that it will hold goodeo^ 
respondency here *in thi« place^ to treat of them and of *[ 77 ] 
their dependencie8.(tf ) A river, tberelbre, is a fanning 
stream, pent in on either side with walls and banks; aod 
beareth that name as welt where the waters flow and 
reflow, as where the waters hare their current one 
way, as is expressed in the case of the piscary of the 
Banne in Ireland. In the statute of 4 Hen. VIL 4BflQ.T«is. 
c. 15. Thames is termed a river. In 94 lib. Ass. n. . 
pi. 11. and in Plow. Com. fol. l29.Tyne and Tese be fg£;?v!is: 
both named rivers. And in 19 Hen. VII. e. IS. Severn 
18 said to be a river ; Trent, Humber, Boston haven, 
Lynn haven, and Tyber, Orontes, Eaphmtes, and Auft- 
dtts, near which Hannibal, the Carthaginian genend, 
atmck the battle of Oanns^, be all of them in. histo- 
ries of great authority named rivers. 

Rennatus Choppinus in his Treatise De Domimo Cheppiniu. 
Ftaneue, lib. I. tit. 16. De Rumtnibus, saitb. That 
ftuminum duo $unt genera, regalia qruedam, aim 
batmalia eive privata. Regalia dicuntur ex qu^us 
princepB Jure patrimaniali vectigal capit, in quVms 
fnodum et tempns piscatianis constituit. And Sir John 
Davies, in his Irish Reports in the said case of Banne, 
saith, ** That so far as the sea doth flow and reflow, 

(«> Se6 Young v. — -- — ^ Ld. Rsjm. 7ft5. The Qoeea v. 
Tht InhftlMteiits of Claimth, 6 ilML 163. centriy BaU r. Her- 
bert, 3 T. R. 353., in which cue it was held that Ae public aie 
not entitled at ooanoo lanr t« tew enthe iiaiikji of navigable riven* 
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it in a royal stream^ and the fishings therein belong, ta 
the Crown ; b:ut where the same doth not flow and 
refloWji and in all rivers not navigable^ the tertenants 
of both sides, de communi Jure, own the river^ and 
liave the piscary ; {a) yet a subject may have the 
free fishing in the royal streams by custom and pre« 
scription." And in the river of Thames, tarn aqua 
.guam solum pertinuit Domino Regi, and by charter 
they were conveyed to the Lord Mayor of London, 
.and ;citizens of the same. 
In Teteri lib. Jn Lib. Iritr. fol. 666. there is a precedent put in this 

Int.fol.666. ' '^ '^ 

manner, Tbftt an action of trespass was brougb^ 

Quare le defend* piscaV est in sua separali piscaria; 

^C ^^ Q ^' pisees inde, pideU*cet, duos salmpnes cepit. The de- 

.. fendant justified, and sfiid^ That he was seised of the 

manor of Dale, which doth extend itself usque ad 

medium aqua de V. qu^ est eadem piscaria in,quf 

.supponitur piscationem predict* fieri ex amtrali parte ; 

and that the plaintiflf eodem tempore quo Juit seisfitus 

,de manerio de Dale quod se exiendit usque ad medium 

JUi fiqtus predic* ex boreali parte ejusdem aqua et 

quod ipse defendens et omnes quorum Uatum ipse 

hahet in predic* manerio de Dale, h tempore quo non 

\extat memoria hominum in contrario sei$it* fuerant 

de predic* australiparte de predic' aqua ut de separali 

piscaria sua: in which pleading it appears. That tlie 

lords on either srde the river own the river by several 

moieties, and the several moieties and the several parts 

of the fishing as incident thereto. 

It may also here, as I take it, be moved for an 

(a) So the soil of all other rivers, as high as there is flux and 
-reflux of the sea, is in the King, if no other claim it by prescrip- 
tidn, Sideriin 1. 149. [Ed. 1685.] 
. As to Piscar^r, &c. see the, notes to ppr 56 and 57. . 
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iipt question^ in whom the property of running 
waters was ; for in Ndtura Brevium, fol. 123. there ?jU\P^a^?- 
» a quod ptrmiW habere liheram piscariam in aqua 
ipsius L. whereby it appears^ That the plaintiff 
had property in those waters; and in PIo. Com. 154 
one granted aquam suam in L. and the piscary passeth 
thereby^ and so did the soil also in my opinion ; for in 
12 Hen. VIL fol. 4. a praecipe quod reddat is brought it H. t. f. 4* 
de una acra (erne tu* aqua cooperta. In my conceit 
the civil law makes prettier and neater distinctions of 
these than our common law doth ; for there it is said. 
That naturali ratione quadam sunt eommunia ut aer, 
aqua profluena, mare el litlora maris. I concur in 
opinion with them, that the air is common to all ; and 
I hold my former definitions touching the properties 
6f the sea and the sea-shores. But that there should 
be a property fixed in running waters 1 cannot be 
drawn to thut opinion, for the civil law saith farther, 
quod aqua profluens non manet in carta loco, sed procul 
fuit extra ditionem ejus cujus flumen est ut ad mart 
tandem perveniat; for in my opinion it should be 
strange that the law of property should be fixed upon 
such uncertainties, as to be altered into meum, tuum, 
suufh, before these words ci^n be spoken, and to be 
changed in every twinkling of an eye, and to be 
♦more uncertain in the proprietor than a camelion of ^ . 
his colours. Our common law, which of all others is 
the most certain, did not set his property upon a deer 
in parks, coneys, or bares in warrens, nor on fishes 
in running streams ; all which be more permanent 
than running waters be. . And therefore 1 am of opi- 
nion that, taking this word aqua for the bare running 
jrater, there can be no property therein : but as. the 
aame is incident to the soil, tiJcvng them two for dn€, 

H 
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it is drawn with the property thereof. And this dif- 
ference is apparent by 12 Hen. VII. aforesaid ; and 
M r. Linwood puts a difference inter fluvium etfiumen ; 
for, saith he, est perennis decursus aquar* sedflumen 
est propria ipsa aqua. 

Let it not be held questionable, whether rivers of 
both kinds be within these laws or not, (a) though 
they be not put among the defences which this statute 
speaketh of;, for that expressly those . things which 
are termed lets and impediments are commanded by 
this statute to be removed out of the rivers and streams 
for .hindering the waters; and navigation being so 
carefully provided for cannot be supported, unless 
rivers navigable be maintained : and these rivers are 
like the veins of a man's body, by means whereof the 
increase of the grounds near thereunto adjoining are 
abundantly multiplied, and the waters which trouble 
the level are conveyed away thereby : so that I am 
clear of opinion, that rivers and their channels, waters, 
and banks, are all of them fully within the defence of 
these laws, howsoever some which would have no 
new rivers cast by the power of these laws would 
extend the words but to the repairs, and not to the 
river itself. (6) 

(a) To bring a river within the jurisdiction of the Commission- 
ers of Sewers, it is not necessary that it should be navigable ; ^^ for 
if it be a common passage for water it is sufficient, and lies within 
the cognizance of the Compussioners." Per RoU, C. J. The King^ 
v» Hidei Styl. 60. But see Teaw v. Holland, 2 BL 717. recognized 
in Dore v. Gray, 3 T. R. 366. and 4 Inst 376. 

See also Day. (\e case del royal piscarie de le Banne 5d' b.) 
Juxon V. Thomhill, Gro. Car. 133. Rex ©. Vachel, 3 KebL 446- 
Vin. Abr. tit. Nnsance, A. and Rivers. Rex v. Cross, 3 Campb. ; 
337^ (Dictum per Elienborough, C. J.) Vooght v* Winch, 3 B. 
ft A. 663, and the notes to pp. 80 and 87. 

(b) See Appendix, 3, 3, 4. 
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•Sewer. *C 80 ] 

A Sewkr^ whereupon these laws took their name^ 
hath been no great stranger to our common laws of 
this realm^ being perfectly described, though not pre- 
cisely defined, in our law. Some mincing the word, 
compound it of two words, sea and were^ saying, that 
nomina sunt consonanlia rebus ; and there is some 
coherence between the name and the nature of the 
thing. Authorities in law will best decide the ques- 
tion ; and therefore 20 Hen. YL f. 1. an action of waste 90 H. 6. f. 1. 
is brought there against tenant by the curtesy for suf- 
fering a Sewer in part of the grounds to be unre- 
paired, by reason whereof his grounds in L. which 
the defendant held by the curtesy of England, were 
surrounded ; so that by this book it is made manifest, 
that the Sewer is a fresh water trench compassed in 
on both sides witi) a bank, and is a small current or 
little river. And in 12 Hen. IV. fol. 7. an action of the 19 h. 4. f. t. 
case was brought for stopping of a Sewer in Dale, by 
reason whereof the waters did overflow the banks; 
and drown the plaintiff's meadow grounds : so these 
two cases sufficiently declare what a Sewer is ; and 
Hollingshead in his Chronicle termeth the fleet dike 
in London a Sewer ; and 1 am of opinion. That it is 
a diminutive of a river, and by express words Sewers 
be within these laws, et sie est in 39 Heh. \I. S\. (a) 

(a) Boiler, J., in obsenring upon the objection wbicb had been 
taken in Dore v. Gray, is reported to have said ^^ It is objected 
that this is not stated to be a common Sewer : bat stating it to 
be a Sewer is stating it primA facie to be a common Sewer. It 

h2 
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Gutter. 



A Gutter is of a less size^ and of a narrower pass- 
age and current, than a Sewer is ; and, as Itake k, a 
gutter is the diminutive of a Sewer : and the differ- 
ence between them is. That a. Sewer is a common 
public stream, and a gutter is a straight private run- 
ning water ; and the use of a Sewer is common, and 
of a gutter peculiar, and by express words also a 
gutter is within these laws, et ceo est sic mention' 
S9 Hen. VI. 31. 



*[ 81 1 * Ditches. 

19H.4.7. ^ Ditch, fossa, is also described in our books, as in 
18 Hen. IV. 7. where an action upon the case was 
brought against the Mr. of S. Marks in Bristol, for 
that be was bound by the tenure of his land to cleanse 
a ditch there : he did neglect to do the same, by 
means whereof the waters therein were stopped, and 
did thereby surround the plaintiff's grounds ; so that 
hereby it is apparent. That a ditch is a kind of cur- 

C^mden. ^^^^ ^f waters in infimo gradu. And Mr. Camden in 

also appears to be a common Sewer, becanse it is stated in the. casa 
that the tide flows and reflows there. And upon this case the 
Covrt is bound to saj that it is a common Sewe^. NoiT what is a 
Sewer? It is common and public in its nature ; it is so eonbidered 
in Gallia's Readings, one of the best perfermanoes on that subject^ioid 
which hai always been admitted as good authority." e T. R. 365. 
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ffudZineolmiensi HUtorid, dotb there describe Fosdike 
to be fossa inciUs qHom Henricus Primus per septem 
miUiaria a IVilhanid in Trentam perduxit M XtV 
colniensibus ad subvehenda necessaria usui esset 
This ditch is at this day a current and passage for 
boats of small burthen in winter^ but in summer none 
at all^ though of late great sums of money have been 
expended thereupon^ sed tatnen adhuc nihil inde 
beni venit : at the best it is the worst in all ih$X 
country^ and is of so slow a current ut non videtur 
currere omnmd. It serves in many places for ii fence 
to divide lordships^ .and is a great trough to swaJlow 
up waters thereabouts, which otherwise would lie 
upK)D the level ; and of it I shall say no more^ but 
9pero meliora et expecto. 

Other famous ditches there he, as. that in the aorthr 
east part of the city of York> which is in a iMUOer ft 
standing water. And there is m old forlorn dike on 
the fen sides in the county of Lincoln^ callfd Car4- 
dike, more ancFent than profitable; for it dotb, a3 
many other of those unusual ditches do^ run cross to 
the ordinary currents of waters in those parts* For 
where the seas (for example) stand east from the m.aip 
land; and so the ordinary currents run all from West 
to East directly towards the sea, this runs North and 
South, obvious and cross to the natural current of the 
waters, which is the true cause wKerefore their cur- 
rents be so slow, small, or none at ait. There is ano* 
ther of theni on Newmarket Heath qua admiranda 
fossa vocal' the devil's *dike : and in Wiltshire there * [82 ] 
is a ditch famous, called Wansdike, or Mercurii Fossa, 
which serves for a division of countries, and so be 
fossa limitania, and are either altogether dry dikes, 
or contain commonly no more waters than those that 



J 
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fall into them. None of these ditches be within these 
laws^ but such of them which have a kind of current^ 
and which in some sort partake with the rivers.^ 



Po0ls. (a) 

A Pool is a mere standing water^ without any cur- 
rent at all ; and hath seldom or never any issue to con- 
vey away the waters : but a ditch hath no constant 
standing, nor any apparent current. A pool is pro- 
perly the inheritance of some private^ but a fosse or 
ditch is in use common. Pools be not within this 
law for two causes ; the one^ because both in pro- 
perty and use they be private and peculiar ; the other 
is^ because these laws seem to extend to grounds 
casually, and not continually drowned, et ad ea qua 
frequentius aecidunt Jura adaptantur. Yet all pools 
be not excluded from the helps of these laws : for 
such as adjoin to great rivers, and lie upon the sides 
thereof without divisiouj^ they are in a manner part of 
the rivers; and of their kind are the t^o famous 
pools called Brayford and Swanpool, both near unto 
the city of Lincoln. 

(a) If one hare anciently pits which are jreplenished by a rivulet, 
he may cleanse them, bat cannot change or enlarge them. Brown 
9. Best, 1 Wils. 174. 



Lectura Secunda. 103 



Ponds. 



A Pond is a standing ditch cast by labour of man's 
band in his private grounds, for his private nse^ to 
serve bis house and household with necessary waters : 
but a pool is a low plat of ground by nature^ and is 
not cast by man's hand. 1 find a pond within my law 
I read on^ in expreasis terminis, not as a thing de- 
fended thereby, but as a let and impediment. And 
had I not found him therein named, I should not by 
any exposition have here brought it in amongst the 
water instruments ; for 1 much marvel what *impedi- *[] 83 3 
ment a pond can be at all, unless by casting of tren- 
ches from the river to the same, it shall be a means to 
take thereinto some of the waters of the river, and 
may thereby hinder navigation : but this is fiur fetcht. 



StreatM. (a> 



Stueams be not any of these ; for all these have their 
proper peculiar banks, bounds, and channels ; and are 
put in amongst them : but a stream is properly a 
cnrrent of waters running over the level at random, 
and be not kept in with banks or walls, and so Lin- 
wood saith, that ftumen which is a stream nihil aliud 
est quam ipsa aqua. 

(a) See Hale Be Jure Marisy c. 1, 2, 3. Ball v. Herbert, 3 T. R. 
953. Simpson v. Scales, 2 B. & P. 406. Miles v. Rose, 6 Taunt 
705. S.C. 1 Marsh. 313. .VoOght 9. Winch, 2 B. & A* 662. 

See Appendix, 2. 



J 
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Conduits. 



A Conduit or ought thereto belonging is not witbio 
these laws in any sort^ whether it pertain to a prirate 
person^ or to a Town or Corporation. 



Springs. 

Springs I find within this statute^ but coupled with 
such a word^ that they thereby seem to be ex* 
eluded and exiled quite from claiming any privilege 
of defence by these laws ; for the word outrageous 
being joined therewith^ doth signify the meaning of 
these laws to take them to be hurtful^ and not helpful ; 
but all this cometh of the word outrqgeotis^ which 
being but a quality annexed upon accident^ may upon 
just occasion be taken away. And the word springs 
of itself is both in appellation and operation very be- 
neficial for the commonwealth : for I may justly term 
them the vital spirits of many the great and royal 
rivers of this kingdom, as of Thames, Trent, and 
such like. And therefore lam willing to let such of 
them as be not outrageous and hurtful, to take up a 
place of defence within these laws; for the Trent at 
^[ 84 3 the head is derived from springs^ *as many other 
rivers be : and I give both the essence and assistance 
to them, and so in my opinion they are worthy the 
protection of these laws : and I doubt not but the 
waters issuing and gushing from the outrageous 
springs may by the provident and discreet- care of 
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the commistioners be so ordered^ as the same may be 
applied and employed to necessary uses. 

So now 1 have run through^ like a swift stream^ the 
qualities of these rivers^ gutters^ sewers, and ditches^ 
and of all their dependencies, and wherein they are 
to have aid and assistance of these laws of sewers, 
being in truth the very materials of these laws : yet^ 
for a little better explanation of their several natures 
and kinds, I shall therefore put these cases ; 

First, If the town of A* want water by the dryness 
of the season for the use of their cattle, or for other 
household affairs, as for breiwing, washing, and such 
like ; and in the town of B. which doth adjoin thereto 
there is plenty of waters, more perhaps than is neces* 
sary for use there, the Commissioners of Sewers have 
no power by any of these laws, for any of the said 
purposes, to^make any order or decree to relieve the 
town of A. with waters from B. ; for this statute makes 
but two useff of rivers, sewers^ and streams, the one 
for draining, the other for sailing; and being for 
neither of these purposes^ the Commissioners have no 
power to deal therein. 

But if two towns do adjoin, and in either of then 
there is a river navigable, and by accident one of 
them is dried up, and the other abpundeth v^ith waiers, 
more perhaps than there is necessary use of; I am, 
in that case, of opinion that the ComroissicAiers of 
Sewers have power by the commission to make a law 
or ordinance to relieve the river which wants waters 
out of the abundance of waters which the other river 
hath, in help and supply of navigation. 

* But put the case that J. S. keeps beat^ iqt his *[ 85 ] 
own necessary uses and occasions^ and for no other 
purpose, the Commissioners have no warrant by tth^ 
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commission to relieve J. S. with waters for this his 
own private use^ for that their power is the repablic; 
yet if J. S. hath used with his boats to carry and re- 
carry for the common use of the people in general^ 
then he is within the relief of these laws. 
. The new stream and cut which was now of late 
made and cast by Mr. Middleton from Ware to Lon- 
don could not have been done by the power of these 
lawSj because it was not made for the draining or 
sailings but for household affairs^ and therefore spe- 
cial statutes were enacted to begin^ continue^ and 
perfect that work in 3, 4 Jac. Regis ; and after the 
stream was effected^ these two statutes brought the 
same within the power of these laws. 

And now seeing my law hath brought me in my 
argument and discourse among the things defended 
by these laws ; 1 shall now make a little digression 
from my case to treat of bridges^ and calcies^ and 
gotes^ the proper inventions and works of men's 
hands, and pertinent to this place to be treated of by 
the order of (his statute ; and they be three material 
instruments which this statute by name hath been 
careful to take order for. 



Bridges. 

BRIDGES are diversely taken in these statutes ; for some 
are thereby to be maintained, and other some are to 
be extirped or reformed as lets and impediments ; 
wherein I think it not amiss for instruction to open 
some other leading statutes which have provided for 
them. 



L 
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The first statute of Bridges is in Magna Charta, 
cap. 15. nulla vUla nee liber homo dislringatwjacere 
pontes nisi qui ah antiquo et de jurefacere consueve* 
rant tempore Henriei Avi *nostr* : this word facere *[ 86 ] 
is to be construed in the sense* of reparare or numu^^ 
tenere, for other construction it cannot have, (a) 
And if this statute should be in force^ I take it that it 
would abate much the power of the Commissioners 
of Sewers ; for it seeroeth by the letter of it that 
either no bridges were to be repaired but such as 
were made in the time of Hen. 11. and before ; nei- ^^ *• 
ther should any be bound to repair them but such a^ 
in bis time had then used> and were bound to repair 
them : but this statute is neither repealed^ nor must 
be abridged as not to extend to bridges made sithence; 
and I take it^ under favour^ that it stands on sur- 
rounded grounds^ which this statute hath to do with ; 
as also for such bridges as the statute of 22 Hen. VUI. ^^^^ ^ 
c. 5. hath power over^ which are bridges standing on 
highways^ for both these statutes do in my. opinion 
oppose the said statute of Magna Charta. Howso- 
ever Sir Edward Coke in his cases of the Isle of Ely £[f^ji|^ 
recites the said statute as it were in force at this day ; 
and if so^ then the exposition must be made^ as 1 take 
it^ that all bridges made and erected since are out of 
the inhibition of that statute or else that statute is ' 

totally repealed; for otherwise all bridges *builded 
since should not be repaired^ because no person or 
town should be obliged to do them. And then were 
the power of Commissioners of Sewers almost altoge- 

(a) ^< The words are Nulla villa nee liber homo dUtringaiur 
' facere pontes^ &c. ; it sajs nothing about repairing them." Per 
Blackstone, J. Rex v. The Inhabitants of the West Riding of 
Yorkshi^, 5 Burr. 3598. . But see 2 Inst 29. 



iO^ Leclnra SeameUL 

ther inbtbiled toQCbing Bridges, and tkeir bqmds 
cloaed up for meddliog tberewUhal : but I take Ibii 
Statute of Sewefs in full gtrengtb U) deal witb aaeb 
Bridgea as come wrthia the reach of it. 

Bridges within the Law of Sewers are such as lie 

on or near surrounded grounds, especially if they ht 

not only placed there for free passage^ but aho for 

strength, to defend the violence of the waters^ as 

many of this kind be, viz. London Bridge, Rochester 

Bridge, the great bridges at Lincoln^ Boston Bridge, 

and the like ; and such as lie on inland and bigb 

countries^ over highways, as Burton, Trent, Ware, 

Wainsford, Huntington and such like^ be within the 

said statute of 23 Hen. VUL, and I anake litUe doubt 

of it, but all the ^aid last-mentioned Bridges are also 

*r 8*^ 1 with*in the provision of the said Laws of Sewers, for 

they lie and are built over such rivers as be all of them 

within these laws. 

2fiHen.8.c.5. The Statute of 22 Henry VIII. txteadis not ta 

brid^ lying out of highways, but the Statute of 

Sewers doth extend to such also : and therefore if a 

bridge stand on a common sewer, ditch, or gutter, 

which hath its current to the sea, or to some river, 

tbe Commissioners of Sewers have power over such, 

either to repair the same or to extirp it, as just cause 

and occasion shall require, (a) 

(a) It appears b j what hath been before said, our Reader was 
of opinion that all ditches, (except 4^7 dikes) gutters, sewers, 
streams, and water*course», where no passage of boats is used, nor 
Ijiiig by the coasts of the sea or marsh gsonnd, are within the sar* 
vej and correction of the Commissioners of Sewers. And he here 
saith the tike of bridges standing oit any common Sewer, ditoh,. or 
gutter which hath its current to any river. Biit yet, under favour, 
thi» stems very questionable, upon the words of this- statute of 9S 
Henry VIII. c. 5. which speakfl.only of ditches, gutters, sewen, 
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* Abo private bridges are within these laws, as if *[ 89 ] 
J. S. mod his ancestors, owners of sttch a house, have 
hsd and used to * have a bridge over a great or less 
river to the ohurcb and to his pastare grounds, or to 

and streams by the coasts of the sea, or marsh , g;roaiid ;' and is 
exipreesly eontiary to the statute of 3 Jac. cap. 14. whereby it k s Jac. c. 14. 
tfecLdred that ike walls, ditckes, banks, gutters, sewers, gates, caw* 
veys, bridges, streams, and watercourses, in and about the city of 
London, where no passage of boats is used, having their fall into 
the river of Thames, where it doth usually ebb and flow, and is 
used for free passage * of boats to the sea, though they were as ^F 88 1 
Meedfnl to be surveyed, reformed and.amended from noyance of the 
river of Thames, by the Commissioners of Sewers, as those riiwrB, 
streams and watercourses where the water doth usually -ebb and 
flow, and where more usual passage of boats hath been, yet are 
not under the survey, correction, and amendment of the Commis- 
sioners of Sewers, nor of any statute of Sewers. And therefore by 
that statute of S Jac. it is provided that such walls, ditches, &c. 
within the limits of two miles of Loudon shaU be subject io^tiie 
oonuuission of Sewers, and to all statutes made for Sewers^ and to 
an penalties in the said statutes contained, as if the water therein 
bad ebbed, flowed, and therein free passage with boats and^barges 
to the sea had been heretofore used. 

So that by the judgment of that Parliament neither such ditches, 
gutters, sewers, streams, &c. where there is neither flux or reflux, 
or passage of boats, tiiough they foil' into a navigable river which 
jebbs and flowsy and is used for free passage of boats tothe aea, 
nor any of their walls or banks, or the bridges which stand on 
them, (other than such as the said act hath provided for, vix. those 
which are within two miles of London) are within the survey or 
jurisdiction of the Commissioners of Sewers. [Ed. 1685.] 

^ The statute ^leotions several things which are not of a public 
lUlturi^ ,as drains, gutters, ponds, &c. which are privnte, and.oA 
which diere can be no navigation ; and yet these are expressly 
subject to the jurisdiction of the Commissioners of Sewers. The 
line to be drawn is this :— -if they be necessary or useful in navi- 
gation, the statute does extend to them ; otherwise they are not 
VHhinit.^* 'P^«ttller, J. ^ T. R; 306. 
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his common^ this bridfi^e and all other of this kind are 
within this Statnte of Sewers, viz. to be put down or 
reformed if they be impediments to the common- 
wealth, and also to be maintained if thereby the same 
be any material defence against the rage and violence 
of the waters, otherwise not: but for putting down 
such bridges which have been by prescription, I hope 
the Commissioners of Sewers will be well advised 
therein, seeing time hath given great approbation of 
them, and therefore I shall handle this point more 
fully when I come to treat of lets and impediments, 
where that part of this statute comes most fit to be 
handled. 

The statute of 22 Henry VIII. extends to the re- 
pairing and amending of bridges only: but if it be fit 
to take an arch away or to add a new arch thereto, 
oi; to erect and build a new bridge where none was^ 
before, this is most fit to be done by the Commis- 
sioners of Sewers, whose power may be extended 
thereto. 

All bridges set upon rivers by persons without 
authority may be pulled down by the Commissioners 
of Sewers, and the parties punished ; for no man 
ought of his own authority to be so bold with the 
common and highways or streams as to erect bridges 
or other engines thereon without lawful warrant. 

Bridges in highways where there is no stream 
under, but only some petty land stream at rain and 
wet seasons, these be dry bridges, and be not within 
this Statute of Sewers, but yet they be within the 
statute of SS Henry VIII. if they stand on highways. 
.14 Jftc In 14 Jacobi Regis it was found by inquisition taken 

at the city of Lincoln, in the GuildhaU there, before 
Sir Thomas Grantham^ Knight^ and myself and other 
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Commissioners of the Sewers^ that the great bridge 
at Bracebridge near the city of Lincoln^ and stand- 
ing upon the river ♦ of Wytham, thirty miles from *[ 90 ] 
the sea^ was fallen into great decay^ whereby carts, 
, carriages, and men on horseback, could not pass over 
the same, as in times past had been used, in defect 
of Hen. Sapcots, Esq. who ought to repair apart 
thereof, by reason of his manor of Bracebridge ; and 
of Bartholomew Gregge, who by reason of his hotase 
standing at the bridge foot, called the Hermitage, on 
the north side of the river, ought to repair another 
part ; and of the corporation of Lincoln who was to 
repair a part thereof ; and of the country of More- 
land, who used to repair another part : and the same 
was decreed accordingly. But Mr. Sapcot^ without 
cause, finding himself grieved thereat, preferred his 
bill into the Exchequer Chamber against Sir Thomas 
Grantham and others, to be relieved therein ; and 
did allege That the same stood far from the sea, pre- 
tending thereby that the Commissioners of Sewers 
had no power to deal with the same : but at the hear- 
ing of the cause in jinno 16 Jac. he was over-ruled 
in that and all other parts of this suit, (a) 

(a) As to the liability to repair bridges, and the mazmer of re* 
pairing, see 1 Roll. Abr. 368., 2 Inst 700. Reg. v. Inhabitants 
Com. Wats. 1 Salk. 359. S. C. 6 Mod. 307. Vin. Abr. tit. 
Bridges, A. Com. Dig. tit. Chimin, B. 1, 3, 3. Rex v. The Inha* 
bitants of the West Riding of Yorkshire, 5 Burr. 2595. Moore's 
Digest, tit. Bridges, 1. and Supplement Chetwynd's Bom, and 
Sup. tit Bridges, and stat 22 H. 8. c. 5. KCar. % c. 1% s. 4. 
5 & W.' & M. c 11. s. 6. 1 Ann. sess. 1. c. 18. s. 2. 13 Geo. 
a. c. 78. s. 8, 12, 14, 23,.^. ^ ^ 

As to the form of indictments and pleadings, see Reg. v. Saint- 
hill, 1 Salk. 359. Moore's Digest, tit Bridges, % Chetwjnd's 
Bum, and Sup. tit Bridges. 
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A Calcey. (6) 

A Calcey or calsway is a passage made by art^ of 
earthy gravely stones and such like^ on or over some 
high or common way leading through surrounding 
grounds for the safe passage of the King's Kege peo- 
ple; and these calceys have always been expressed in 
the ancient commissions of the Sewers in the Regis- 
RcmterF.H. ter, FUz, Nat. Bre. and in the statute of 6 H. VI. cap. 
' 5. but not any calceys be in these lawii^ but such as 
be over surrounded and low grounds^ as that of Bar- 
ston Bank^ Southy Bank, and such like : but touch- 
ing calceys lying in towns and villages which be in 
the high uplandish countries, this law doth not in any 
sort extend unto them, but all calceys leading over the 
said bridges, and near unto them, are provided for by 
this law ; yet no private calceys are to be dealt withal 
by the said C!ommissioners. (c) 



►[91] 



*Goat8. 

Goats be usual engines erected and built with per- 
culleses «nd doors of timber, stone or brick, invented 
first in Lower Germany and after brought into Eng- 
land, and used' here by imitation; and experience hath 
given so great approbation of them, as they are now, 
and that with good reason and cause inducing the 
same^ accounted tbe most usefiil inatnunents for 

(c) See the case of Chester Mills, te«. IQ tiffi* 137* 
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draining the waters out of the land into the sea. 
' There is a twofold use made of them^ the one when 
fresh water flows and descends upon the low grounds 
where these engines are always placed^ and whereto 
all the channels where they stand have their currents 
and drains directed, the same is let out by these into 
SMie ereek of the sed ; and if at some great flooda 
the aea» break into the lands^ the salt watera ttsually 
have their returns throogb these back to the aea : 
many df these goats which are placed on highways 
serve also for bridges. Thjs goat is no such imaginai*y 
CAgide as the mills be which some rare wise men of 
late have invented^ but this invenUoo is warranted by 
experience, the other is rejected as altogether ct)arge« 
aUe and illusory. Yet these enginea seem to me not 
td be very ancient here in this hingdon, for that I do 
not find tbem aientioned in any of the ancient com* 
niflBions granted, before tbie statute did express the 
same ; and surety tUs statute was so curious in the 
special fepetilioti of sucb defences in specie as it \n^ 
tended to defend and maintain, that I an of opinion 
it can scarce be drawn to extend ta any other : and 
therefore I do agree with the opinion of Sir Edward 
Coke in bis case of the Isle of Ely^ that an artificial 
mill and such like new invented engines are net to 
be erected by the power of these laws ; but, being 
onee erected and proved by experience to be beneft- 
dal to the pubMc state^ they may be continued and 
makitained by the authority of this statute. 
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*[ 92 ] *JVeio Defences. 

Hitherto I. have proceeded only in the handling and 
discoursing of the old and ancient defences which be 
helpful both to sea and land : and therefore I am now 
desirous to enter into the argument of new defences^ 
being a matter very fit and apt to be disputed on : and 
to give some warrant to my argument therein^ I have 
so composed my case as both old and new be therein 
contained^ wherein the point will be shortly this> — 
Whether the new river and new bank mentioned in 
my case could be ordered to be made by the power 
and authority of these laws. And those which would 
take a part to argue on the contrary may allege much 
matter and many reasons to make good their argu- 
ments ; firsts out of the words of the law itself, for 
thereby it seemeth that this statute can bear no such 
exposition by reason. The words thereof, literally 
taken, seem to extend only to the old and ancient 
diefences, and not to the erecting of new : and the 
words thereof in this point be these : 

''Forasmuch as th^ walls, banks, ditches, &c. by 
the rage of the seas, and by the fresh waters descend- 
ing, be so lacerate, dirupt, and broken, the commis- 
sion therefore doth authorize the Earls of Lincoln, 
Rutland, and Exeter, Robert Lord Willoughby of 
Grimsthrop, Sir William Welby, Sir Thomas Gran- 
tham, and Sir John Hatcher, Knights, whereof three 
to be of the quorum, to survey and amend the said 
walls, and banks, ditches, &c. in all places necessary, 
and the same as oft as need shall be to make new/' 
Upon these words of the statute do ^those which 
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argue against the new defences infer, that the 
Commissioners have not any power to cavse i^ew 
banks, new walls, or other defences to be erected; 
and so take a difTerence between the words noxni 
canstruere, el de novo construere; the first extend- 
ing to erect new ones where none were before, and 
the other purporting the erecting of a new one 
where before an old one stood. And * the words *[ 93 ] 
which enforce this exposition be penned strongly to 
that purpose ; for, first, they have power to repair 
and amend, — What? such walls and banks as were 
before, and the same to build new; which words, 
^'the same," literally taken, must needs extend to such 
old fences as were before ; and the construction being 
so made, excludes clearly the power to make new 
ones where none was before. And this exposition 
may be exampled in other cases of like quality, as in 
22 Hen. VI. fo. 18. where it is said, '' That if lessee 2«H.6. 
for years suffer a house to fell down, and before an 
action of waste be brought against him he buildeth 
another in the same place where the former stood; of 
the same quality and quantity, that shall excuse him 
in the action of waste : but so would it not have 
done, if he had builded the same in all points answer* 
able in another place for the one is renewed, the 
other a new one. And in 10 Hen. VII. fol. 18. in loH. 7.f. is. 
the Abbot of Thornton's case, the words in a lease 
were, " that the lessee should repair a chapel leased 
to him, and the same de novo construere et construct" 
am curare, which words there bear the same sense in 
exposition. And the statute of Magna Charta, c. 16. Magna 
seemeth, touching banks, to sway the same way ; for ^^^* ^ ** * 
there the statute is, quod nulUe riparia defendantur 
nisi illte qua fuerunt in defenso tempore Henrici Re- . 

I 2 
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gis avi nostri, et per eo$dem loco» et eosdem temdMM 
Hicut ease conweveru^t tempore wo: tbift imkes 
iQoch against erecting of new banks, if it be in 
force ; (a) for if no person should be hound to repair 
such as were built since tbat tim^ then were it vala 

Case of the to build new ones. Sir Edward Coke> in his case of 
^' the Isle of Ely, is strongly of the same opinion, 
*^ tbat no nAw river should be made and cast by the 
power of this commission; for the case there is, tbat 
the CoDimiasioners of Sewers in those parts made an 
order and decree that a new river should be eat out 
of the old river there called Ouse, through the saaia 
knd seven miles unto another part of the said liver.*' 
And the question there was, whether the Cop* 
missioners of Sewers had any such power et not? 
And he there delivered his opinion expressly, Tbat 
*[_ 94 3 they had not ; and affirms *it, '' tbat it was dangerous 
and inconvenient that Commissioners of Sowers 
should have any such power and authority; for then 
they might thereby stop up the havens, which are 
the ports of the realm/' And for the justifying of 

Fits. Nat ^bis opinion therein, he allegetb FiUher. N^. Bre?. 

B^t Hi ^^^* ^^* ^°^ ^^ Register, foL 358, tbat in case where 
a new river or stream vraa desired to be made;, the writ 
of ad qtiod damn* was to be awarded, which should 
first be directed to the escheator of that county, to 
the end he must enquire and certify what damage it 
might be if such a cut should be made, or a new 
trench cast; and so concluded directly against the 
making of new rivers and drains by the Commisr 
sinners of Sewers. And truly there is one thing 
more which makes strong on that aide, which is, tint 

(a) See 2 Inst 3D. 
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a nevr ri?er^ drain^ or eut^ cantiot be made but 
through flOQie man^s private inheritance^ and to the 
prejadice thereof^ which is a matter very considerabk. 
So that all these thinj^s laid toother might very 
weU mo?e Sir Edward Coke to be of the said opinion^ 
that no such new river or drain could be made by 
the Commtssioneni of Sewers by the power of theee 
laws. 



Jrgumentum in contrarium. 

The reasotis and authorities put on the other part 
are weighty and ponderous; and require a very good 
answer, which I shall endeavour to give thereto. It The law iuelf 
ii true, that the words of this statute and commission tends to it^' 
bear much with the said former exposition ; so I 
hope to find words iu this statute also, which will tend 
as much the other way. And they be in the forepart 
thereof, viz, that daily Considering the great damages 
and losses which have happened in many and divert 
parts of this realm, as well by the outrageous flowing 
surges and course of the sea, in and upon marsh 
grounds and other low places, heretofore through 
politic wisdom won and made profitable for the com-* 
tnonwealth of this realm, &c. And these grouada 
which have been so tvoa could not be so kept and pre- 
served, but by banking and new fencing in ; which 
proves directly that the said new banks and neif 
feikring might be made for tbe inning and ^keeping *[ 95 ] 
of the said new won grounds. And also the statute Tlm^ipiM! 
of 6 Hen. VI. c. ft. . gave the Commissioners of i*veSai'/to 
Sewers powet to repair the ancient banks, walls, and |f^„f*P^*' 
fences, et eadem, et aUa de naoo c&nstruere ; by 
whrh words the Commissioners vrhich bad their 
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power from that statute might make new defences, as 
banks, walls, and such like. And so is the opinion of 
Sir Edward Coke delivered upon the said statute of 
Hen. VI. in his case of the Isle of Ely, which being 
observed and granted, makes strongly for this part; 
for that the statute of 23 Hen. VIII. doth not only 
confirm all former statutes of the Sewers then in es%ez 
but also gives authority to the Commissioners to do 
after the tenor and effect of all and singular the 
statutes and ordinances before that time made. And 
although the said statute of Hen. VI. was in time 
then expired, yet the form and effect of it may be fol- 
lowed and observed. And to that end I take this 
diversity between a law repealed and a law expired ; 
for a repealed law is made void and frustrate, as 
either unworthy or unnecessary for some respects to 
be any longer continued or put in execution, and 
. therefore was forbidden to be used or practised : but 
a law expired in time, though it hath lost his vigov 
and force, yet it is like a virtuous man deceased, his 
life and actions may be worthy imitation, though the 
date of days be at an end. But a law repealed is like 
a man condemned for some offence, whose life and 
actions are neither of them worthy imitation, unless 
it be to do the contrary. And the said statute of 
Hen, VI. was a worthy law, which this statute in- 
tended not to come short on : but to extend farther 
than the limits of that law did reach unto. Also the 
said statute of Hen. VI. is used by Sir Edward Coke 
Rooke'tcase. iu the pleading of Rooke's case in his 5th Report, 
vrfaere he eould make there no other use of it, seeing it 
was in time expired, than only by vmy of imitation. . 
Theeqoitjrof Also we must couceive that these laws of Sewers 
hdpthisez. are of great and urgent necessity and use for the 

ponlion. 
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good of the *whole eommonweaUh of the realm^ *[ 96 ] 
and therefore the intent thereof may be extended 
in exposition beyond the letter of the words ; for 
the words be "and the same to make new/' (a) 
which, according to the bare words in a. literal eon- 
atruction, cannot extend to new ones where none • 
was before ; but to the re-edifying of the decayed old 
ones. Bat the learned expositor, whose construc- 
tions be not so much grounded upon the letter as 
upon the sense, may in equal justice extend the 
sense to new making, as well as to renewing of de- 
fences; for Mr. Bracton, lib, 1. c. 3. defineth equity Bractoiu. 
to be rerum convenientia qtue in paribus catisis paria 
desiderat jura et omnia bene coequiperat, el dicitur 
aquUas quasi aqualitas. And if the grave and learned 
judges have in private a (fairs introduced this equity to 
direct, enlarge, or diminish, the letter of the laws in 
the sense of construction, as by many precedents we 
(find in Mr. Plowden's Com. in Hill and Grange's ji^u^i^ 
case, foi. 178. and in many other authorities, a fortiori Graoge'scasc 
shall this statute 23 Hen. VIII. be expounded with lis 
much favourable equity as can be, to enlarge the 
letter of the law in the sense of construction ; because 
it tends so much to the advancement of the common- 
wealth, et qui fueret in litera, heeret in cortice. And if 
.the makers of the law, when this statute was put into 
the frame, had been demanded whether their meaning 
was to have it extended to the making of these new 
defences where either just occasion or necessity did 
enforce it; they would have answered, that they so in- 

(a) Bj 9 W. & M. sess. 2. c 8. s. 14. new Sewers made in anj 
of the parishes there mentioned smce 13 C. 2. are made subject 
to the Commissioners ; and thej are thereby authorised to make 
new Sewers. 
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tended it. For the soul and life of IbeUw lieth in the 
sensible exposition thereof, and not in the b^re leiter> 
as Mr. Plowden also fully demoostratea in bit Con. 
in Eyston and Studd'6 case. 

And whereas it is formerly alleged, that the wari- 
ness of the common law was such in these cases, that 
it admitted not one such new trench, river, or new cot 
to be made, without the awarding out of the writ dad 
qtwd damn' directed to the escheator, an officer awom 
to enquire, first, what damage it might be If snob a 
new cut or drain were made? and then upon his 
^[ 97 } inquisition returned, there ^might be one made; if by 
the inquisition it were found convenient, ehe not to 
be proceeded farther in. But in answer thereto, haing 
the argument set down in the said case of the lale of 
Ely^ I am of opinion that there may he more wary 
and circumspect proceedings by this commission, than 
in the ad quod damn' by the escheator; for there 
be many Commissioners which be all sworn, and in 
the ad qw>d damn' there is but one, the escheator, 
plus pident oculi quam oculWs et tutim est rem comr 
mittere pluribus quam uni; and in my opinion;, it is 
much better to commit this weighty businesi to many 
Commissioners of great gravity, experieaee, learning, 
wisdom, and integrity, than to one escheator, who 
may perhaps want all those virtuea. And &rtbeff, 
whereas in the said case of the Isle of Ely, it is ia^ 
ferred, or rather feared, that by giving this power 
to the Commissioners of Sewers, tliey may thetehy 
stop up the havens of this kingdom; that fear is need- 
less; for J find that, neither by the letter nor the 
sense of these laws, any such exposition can be made, 
either to the stopping up or hindering of their cur- 
rents and passages. But to proceed in my former dlA* 
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eDorse in making new defences. I know tint in the 
43 and 44 Eliz. a great controversy did arise in tbe 4s ft 44 BL 
county of Lincoln about the building and erecting of 
two new goats at Skirbeckand Langrate^ for the drain- 
ing of the waters out of South Holland fens into Boston 
hafen ; which work Sir Edward Dimot^, knight^ did 
farther what he might by tbe strength of himself and 
bis friends; and it was opposed by the country of 
Kestevea. And the very exception thereto taken was, 
that the Commissioners of Sewers couU not by the 
power of their commission make a kwfortbe ereet- 
ing of these new goats where never any stood there 
betbre* And that case proceeded so far as the same 
came inxthe end before the two Chief Jastices, Pop- 
ham and Anderson, who both delivered their opinions, 
that the said new goats, if they were foand to be pro- 
fitable for the good and safety of the county, might 
be erected by tbe power of this statute: but they 
then wished and advised that the * Comaiissionkrs *£ 98 J 
should be wary, provident, and circumepeel; to advise 
deliberatdy before hand ; tiiat, by the opinioa of ex- 
perienced persons in those aflairs, the said new works 
should in all appearance seen to be profitable to the 
eommottweai, if they were effected ; and that Com- 
missioners should not in any sort make such devices 
at the saity piosecuCioti, and request of private per- 
sons for their private and peculiar good, who many 
times sought their own ends under pretence of the 
pobKc good. And a Kke great controversy did arise 
ia IS Jac. in the counties of Cambridge, Huntington, 
and Northampton, about the making of new cuts 
and dyams in the Isle of Ely, by the power of the 
CSornmissiooers of Sewers^; which being nrach op- 
pised^ the sane came in the end lo be heard before 
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the King and council^ wherein this order was cm- 
ceived as foUoweth : — • 



The King* 8 Council's Order. 

His Majesty's Attorney-General having, according 
to an order of this board of the thirteenth of October 
last^ called unto him the King's learned council; and 
taking information of such complaints as were first 
exhibited unto this board, touching sundry suits and 
vexations, moved of late by certain obstinate and 
ill-disposed persons, against his Majesty's Commis- 
sioners of Sewers^ for the counties of Lincoln, Hunt- 
ington, Northampton^ and Cambridge, and their offi- 
cers and ministers, for executing the orders and de- 
crees of the Commissioners, to the manifest destruc- 
tion and inundations of many large levels and parts 
of the said counties. And having by their Lordships' 
^E 99 2 like directions, *upon advised consideration, weighed 
and compared the said late and undue proceeding 
with ancient laws of this r^Im, appearing in divers 
notable records in the point now questioned, with 
the continual and concurrent practice of ancient and 
later times ; and also the opinions of the Lord Pop- 
ham, late chief justice, delivered in writing very ex- 
actly and fully upon the said questions, touching the 
power and authority of the said commission ; and 
thereupon making report at large unto their lordships 
this day in full counsel, of the whole state of the 
cause: forasmuch as thereby it appeared that these 
inventions and disturbances consist upon four heads, 
wherein the extent of the commission was questioned, 
upon pretext and conceit of law. First, that the 
Commissioners of Sewers had not authority to caase 
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new banks^ drains^ or sluices to be made where there 
bad not been any before. Secondly, that they might 
not lay the tax or rate upon hundreds, towns, or inha- 
bitants thereof in general; but upon the first present- 
ment or judgment to charge every man in particular, 
according to the quantity of his land or common. 
Thirdly, that they had not power sufficient to commit 
to prison persons refractory and disobedient to their 
orders, warrants, and decrees. And, lastly, that ac- 
tions of trespass, false imprison^mcnt, and other pro- «r IQO 1 
cess at the common-law, have been brought against 
some of their officers and ministers for executing their 
decrees and warrants. Their Lordships finding in 
their wisdoms that it can neither stand with law, nor 
with common sense or reason, that in a cause of so 
great consequent the law can be so void of providence, 
as to restrain the Commissioners of Sewers for making 
Hew works to restrain the fury of the waters, as well 
as to repair the old where necessity doth require it 
for the safety of the country, or to cause a charge 
upon the towns or hundreds in general that are inter- 
ested in the benefit or loss, without attending parti- 
cular survey or admeasurement of acres^ when the ser- 
vice is to have speedy and sudden execution, or that 
a commission of so high a nature, and of so great use 
to the commonwealth, and evident necessity, and of 
so ancient jurisdiction, both before the statute and 
since, should want means of coercion for obedience to 
their orders, warrants, and decrees ; when, as on the 
performance of them, the preservation of many thou- 
sands of his Majesty's subjects' lives, goods, and lands, 
doth depend. It plainly appearing, that it will be a 
direct frustrating and overthrow of the authority of 
the said Commission of Sewers, if the Commissioners^ 



*[ 1 01 ] their officers and fninistere^ should be «ttb*jeet to tttry 
suit at the pleasure of the. delinquent tii his Majesty's 
Courts of the common la\f^ and so to weary aod dis-* 
courage all men from doings their duties in that be^ 
ba)f» For the reason aforesaid^ and for the supreme 
reason abo?e all reasons^ which is the salvation of the 
King's land and people^ their lordships did order that 
the persons formerly committed by this boards for their 
coAtompt concerning this caase> shall stand committed 
until tbey release or selficiently discharge such ttb- 
tions> suits, and demands, as they have brought lA the 
common-law against the Commissioners of Sewersj 
or any the ministers or officers of the said commis<- 
sion; saving unto them nevertheless any complaint 
or suit for any oppression or grievance before the 
Court of Sewers, or this table, if they receive not jus'- 
tice at the Commissioners' hands. And their Lord* 
lAiipa further order, that letters from the table sbaH 
be written to the Commissioners, of decrees of like 
nature^ when it should be fovnd needful, Requiring, 
encouraging, and vrarranting them to proceed in the 
execution of their several commissioos, according 
unto former practice and usage> any late disturb- 
ance, opposition, or conceit of law whereupon the 
said disturbance bath been grounded notwitbstand-* 
ingj with admonition nerertheless, that care be taken 

*l 103 ] that there * be no jntt cawe of complasnt given by 
any abMe of the said commissron. 

MxaminaV per Bdmunds Cleric* CaimUi. 
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Pkrcseot at tUa Order making were. 



1. The Ring's Majesty in per- 

son. 

2. The Archbishop of Canter- 

bury. 
a. Lord ChanceUor, BlMneftre. 
4/LMd TreMmr, E«f| 0(S9f. 

folk. 
5. Lord Steward) D. de Lenox. 
0. Lord Admiral, Howard, Earl 

of Nottingham* 
% L«rd Chamberlaio, Eari of 

Fovibcoke. 
8. E^of Amdel, Jimud. 



9. ViscouQt Wallingford. 

10. Viscount Fenton. 

11. Andrews, Bishop of Ely. 

12. Lord Wotton. 

13. Lord Gary. 

14. Seoetasj WinwoodL 

16. Secretary Lake. 

IQ. Sir Foulk Greyil, Chancel- 
lor of the Exchequer. 

17. Master of the RoUs, Cesar. 

18. Sir Fianeis Bacon, Atton- 
Bey^gNietaL 



All 0f tbem of the Privy-CooneiL 

This order i$. in some pokata legale and may stand 
for a direction uk matterft of hm, vA the other pavts 
(hereof may 9ta»d for a pdreoedent of ifeate ; and it 
thereby pUirfj appeaieth thai tlm King"! Imnwd 
OdODcil wore of opinieQ». That^tfie eaid new* works 
might be ocdered aad decreed to» he dona by the 
Ommmi^Miveni of Sewers^ and. thsi Urn same had 
wariant from feraer precedents^ 

«BaA the iMaltsgatioA Oft the contrary portgr is T^ *[I03] 
forcible ^gaJDst this argnmeoi^ Thai;, by the makiag 
and erecting oC these new defonoA^ the inheritances 
of prif ate persona are theneby prejodieed whereon 
they be hailt ; yet> as Calo saith^ wjr uUm 2sr Jkm Cato. 
PQte$t qti^ oeim&Mr utilis sit 8ed si ns^Mi patfH 
prgfieUt 9Hffici$ ; and therefore this^ otgectien I Usas 
answer. That these new worha are not to be andeo- 
tefcen hat upon wgffii neccmity in defence ef tie 
«oiwtry> or fot th» mkt^i thossoi so timk thaomm- 
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monwealth be therein deeply interested and engaged ; 
and things which concern the commonweal are of 
greater acconnt in the law than the interest of pri« 
vate persons. 

IS H. s. And so it is 13 Hen. YIII. fol 16. That the com- 

monwealth shall be preferred before the private es* 
tate^ and for the good of the commonwealth a private 
person shall receive damage, if otherwise it cannot be 
eschewed ; as a private man's house shall be pulled 
down, if the next house thereto be on fire, to save the 
town ; and the suburbs of a city may be pulled down 
in time of war, to save the city ; and bulwarks may be 
raised on private men's grounds for defence of the 
realm. And what greater enemy can there be than 
the sea, who threatens with his merciless waves to 
swallow up all before it, but that the hand of the 

Prov.c,Yiii. Almighty hath tied and bound him in the fetters of 
his eternal decree ; and given policy and means to man 
to keep him from invading the land by artificial 
works, proper for such services ? Therefore in my 
opinion, by the very true intent and Aneaning of the 
said statute, and by a just equal and reasonable con- 
struction> tt should lie in the power of the Commis- 
sioners of Sewers, upon just and urgent occasions and 
considerations, to make orders and decrees for erect- 
ing and making of new banks, new walls, goats, 
streams, sluices^ and other necessary defences against 
the overflowing of the sea ; for ubi nova fit maris 
incursio, ibi nwvm est appotiendum remedium, with 
this caution. That under the pretence of the com- 
monweal a private man's welfare be not intended 
to the charge, trouble and burthen of the country. 
*[ 104 1 ^^^ ^i^b *this also. That where any man's particular 
interest and inheritance is prejudiced for the common- 
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wealth's cause^ by any sach new erected works^ That 
that part of the country be ordered to recompense 
the same which have g'ood thereby^ according as is 
wisely and discreetly ordered by two several statutes, 
the one made in Anno 27 Eliz. Chap. 22: Rastal «7 »!•€.««• 
Havens and Rivers, is where the Commissioners have 
power to compound and ag^ree with the Lords and 
owners of the grounds through which the new cuts 
are to be made ; and the other 3 Jac. Reg. c. 18.. for ^ J^- ^ ^^ 
bringing the new stream to London: and although 
these statutes hold not in the general case of Sewers, 
but are applied. to the said particular matters therein 
^xprejssed, yet they may serve as good rules to direct 
our Commissioners to imitate upon like occasion hap- 
pening, (a) 

The second Point upon this Statute. ^ 

It appeareth by my case. That the Commissioners 
of Sewers did decree a new bank to be raised, and a 
new river to be cast, and an old Sewer to be repaired 

'■ (a) In the case of the Inhabitants of Outwell, Newton, and Tyd, 
HiL 1640. in sup. Banc it was urged bj Twisden of council with 
the saidt Tills, that the Commissioners of Sewers cannot order a 
new wall to be m'ade, notwithstanding what Callis here saith ; and 
Roll seemed to incline to that opinion ; but yet allowed the Com- 
missioners' order, because it appeared that the waU which thej had 
ordered to be made was not wholly a new work ; and so not within 
the case of the Isle of Ely, which was for the making of a new 
work totaUj. Style 192. 

But it was clearly resolved, Pasch. 18 Car. 1. B. R. That if an 
old wall or bank be thrown down by the violence of a tempest, and 
that was straight, the Commissioners of Sewers may order a new 
one to be made there, in the form *of a horseshoe, or any other ^£ 105 J 
form. March 198, 199, 300. [Ed. 1685.] 

See p. 146. n. . ' ' < ' 
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upon their view, survey and discretion. The words 
of Ihift comnitsslon opon which 1 framed this part 
of tbe case be tbese^ xnz. We have assigned yoa 
Theopbilas Earl of Lincoln, Robert Lord WiUcmghky 
of Eaisby> Sir George Manners Knight, Sir Philip 
Tjrwhit/and Sir John Wray, Knighte and Barmieta, 
Sir William Pelbam, S;ir John Bend, Sir Edward 
Aseougfa, Sir I&mniond Knigbts, Anthony 

Brby» Esq ; Qnor* ; the said Earl, Lord, and Srr 
George Majuiers, '^ we will to be three to ttinrey tire 
waUs, baahfl^ drains^ sewers, &€. and tbe saaie to 
canae to be repaired, amended, or pot down, as cause 
shall require, after year wisdom and discretiooo, and 
to do after our statutes ; as also to enqeire by tbe 
oaths of lawful and honest men of those places where 
such de&ult be/' By the tenor of which words I 
conceive. That Commiosiooera ef Sewers have power 
by their commission to proceed three manner of ways; 
viz. first. By survey : g. By Jury ; 3. By dis- 
cretion ; wherein it behoveCh Commfssiouers of Sewers 
to know perfectly bow to use and dispose of their 
povpers with due uodetstandii^ of these parte of this 
oonwiMnsion and law. And the better to peepamtheio 
bereifi;, 1 shall take some pains %o declare unto them 
wftat they may io by survey without a jury, and what 
by jury> and what by their discretion without both 
survey and jury. 



View and Sufv^ 



View is the primary part of Survey ; and Survey ia 
much, but not altogether, directed by view. It is 



Lectura Secunda. 129 

true that view is of great use in the common law^ and 
it is to *be done and performed in person, and such *[ 106] 
views are taken in trials of assizes ; yet by the 36 Peniogton's 
Hen. VIll. in Dyer f. 61. a very personal view need- 
eth not in an assize, if upon examination of the jurors 
it may appear that a competent number of them 
know the grounds in question, in such sort as they 
can put the party in possession if he recover; but, in 
an action of waste, an express personal view is both 
required and requisite, for the words of that writ 
direct the sheriff accecfere ad locum vastalum. In a 
word, there is a diversity between a view and a sur- 
vey, for by the view one is to take notice only by the 
eye ; but to survey is not only to take notice of a thing 
by the eye, but also by using other ceremonies and 
circumstances, as the hand to measure, and the foot 
to pace the distances. 

And the Commissioners' surveyors have power to 
take information by examination of others. And 
although Judge Fitz. in 27 Hen. VHI. fol. 28. holds a 27 h. s. ss. 
surveyor of very small esteem in his power and autho- 
rity, that is. That he may hear, see, and say nothing, 
oxer, voter, et rien dire : yet, under the favour of that 
book, I take a surveyor to be of more esteem and au- 4 Ed. 1. 
thority ; for by an old statute made in 4 Ed'w. I. 
Rastal Surveyors, .first, he is there described lo be a 
man which is to view.the work, and to make enquiry, 
and to set down which be copyholds, which l)e free- 
holds, &c. whereby it appeareth that a surveyor is 
an actor, and not a looker on, as Mr. Pitzherbert 
would have him ; so by these descriptions the Com- 
missioners may inform themselves what-isi meant by 
the word survey , put in the statute. And many of 
our statutes take notice of such an officer as a sur- 
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veyor ; for in the statute of bridges and highways 
there be such officers appointed ; and in the statute 
made for the erection of the Court of wards and li- 
veries, there is a grave officer appointed, who is called 
the surveyor general of that Court, and he is a judge 
in matters there handled. 

And there is also an officer in this Statute of Sew- 
ers, called a surveyor, who hath no judicial power, 
but is merely an officer, (a) 



^[ 107 ] ^ What things Officers of Setters may do by 

Survey only. 

Every thing which Commissioners of Sewers are to 
do must be by the true understanding of their autho- 
rities ; and this must be so done that they may make 
such distinctions, differences, and applications, as may 
stand with knowledge, skill, and learning ; or other- 
' wise their proceedings will prove irregular. And 
therefore it is not only meet to describe the officer 
surveyor as formerly I have done; but also his office, 
which I now mean to do. . 

First, Commissioners of Sewers may view the de- 
fences, and thereby may inform themselves which 
stands in need of repairing and amending, and which 
not; and wherein the defaults and defects appear to 
be^ and what they be. 

Secondly, they may by survey take notice and 
knowledge, by conference vyith carpenters, masons, 
smiths^ and other officers, what things are fitting to 

(a) See Appendix No. 5. 
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be providfed for elfecting the works^ and what sums 
of moDey will be spent for the finishing thereof. 

Thirdly, The Commissioners may, by view and 
survey, take knowledge of the lets, impediments, and 
annoyances in the banks, walls, rivers, streams, 
gutters^ sewers, and of the height ^nd lowness of the 
said banks and walls ; and may thereby discover and 
find out the wants, imperfections, weakness, and 
strength of them ; and so may cause the lets and. im- 
pediments to be' removed, and the wants to be sup- 
plied, and the weak places strengthened, as cause 
shall require. 

Fourthly, Also by survey only they may sufficiently 
inform themselves of the encroachment, and bf the 
straightness, depth, wideness and shallowness of the 
rivers, streams, gutters, and sewers, and may view the 
defects in these kinds. 

These things I have produced, as proper to be 
performed by view and survey of the Commission- 
ers, (a) 

*And now I shall proceed to the rest. *[ 108 1 



Viings to be done by a Jury, {a) 

First, what person or persons did erect and set up 
any let and impediments, as a flood-gate, mill-dam, or 

(fl) And by Heme's opbion in his Reading, p. 3. a man that is 
blind cannot be a Commissioner of Sewers, because he cannot view 
or survey. [Ed. 1685.] 

(a) By statute 23d Hen. VII^. c. 5. the jury by whom a pre- 
sentment is made to Commissioners of Sewers concerning what 

c2 
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such like^ must be found by jury ; for here the words 
of the statute are to be observed^ which are these/ 
" And also to enquire by the oaths of good and 
lawful men of the said shire or shires^ place or places^ 
where such defaults or annoyances be. as well within 

lands are within a level and subject* to a certain rate ought to be 
summoned by the sheriff from the body of the county in pursuance 
of a precept directed to him from the Commissioners for that pur- 
pose ; and a presentment made by a standing jury constituted ac- 
cording to ancient usage originally returned by the sheriff, at the 
commencement of every new Commission of Sewers from certain 
parishes or districts composed of land owners there, interested in 
disclaiming the general charges of the level which jurymen acted 
for life unless removed for cause, and only the foreman of whom 
was summoned by the sheriff on the particular occasion, which 
foreman thereupon convened the other jurymen, is illegal and void; 
and the want of jurisdiction of such presenting jury cannot be 
waived by traversing their presentment, and going to trial before 
another jury properly returned firom the body of the county by 
whom such presentment was confirmed. The presenting jury, after 
being sworn and charged, must also prosecute their enquiry upon 
hearing evidence on oath before the Conmiissioners in curidj and 
make their presentment thereon, and not upon information collected 
hi pais without oath. The King v. The Commissioners of Sewers 
for the county of Somerset, 7 East, 71. 

A local act of Parliament enacting that for the better and more ef- 
fectual execution of the act, all the lands, &c within a certain dis- 
trict (previously within the jurisdiction of the general Commission- 
ers of Sewers) and the works, drains. Sewers, &c. thereof, shall be 
subject only to the controul, &c. and jurisdiction of local Codn 
missioners thereby appointed, and not to the controul, direction, 
survey, or order of any Commissioners of Sewers, does not dis- 
charge the inhabitants of the district from their liability to serve 
on juries at the Sessions of Sewers without an express provision : 
nor will the Court of Exchequer discharge the estreats of fines im- 
posed by the Sessions, and levied on such inhabitants for refusing to 
attend when summoned. Ex parte Owst and another, 9 Price, 
117. and see also Style 191. 

See Appendix, No. 5, 13. 
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liberties as without^ by whom the (ruth may raiher 
be known through whose default the said hurts and 
damages have happened^ or who hath or holdeth any 
lands or tenements, or. common of pasture, or profit 
of fishing, or hath or may have any hurt, loss or dis- 
advantage by any manner of means in the said places, 
as well near to the said dangers, lets and impediments, 
as inhabiting or dwelling thereabouts, by the said 
walls, ditches, &c/' So that the first article is full 
within the words of this statute ; and therefore it 
must be done by jury, and no other accusation is of ^ 
sufficient strength in. the law to put a man to his 
answer. And herein the makers of these laws did 
sagely ; — for how should Commissioners of Sewers 
take notice by view or survey of such things as are 
done or committed in their absence ? 

Secondly, If any wall, bank, river, sewer, or otbar 
defence, be defective by neglect or sufferance of aii<ch 
as should repair the same, the Commissioners of 
Sewers are to enquire by jury in whose default the 
same happened. 

Thirdly, The Commissioners are to enquire, Whftt 
person or persons ought to be bound by custoQi, 
prescription, tenure, covenant, or otherwise ; or for 
or by reason of what lands or grounds he or they he 
tied or bound to do the repairs, and where those 
grounds do lie, and who be the owners thereof? (6) 

*(ft) And if a jury find before the Commissioners of Sewers that *L * ^ J 
one ought to repair a bank, &c. which is decayed by the sea, &c. 
and it be removed into the Ring's Bench ; the Justices there 
will not quash the inquilsition, or grant a new trial, unless the per- 
son who was found guilty will first repair the bank, of which he 
shall be reimbursed, if he be acquitted. And because the Lord 
Dunbar refused so to do, the Court of King's Bench granted. a 
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Fourthly, also it must be inquired by jury, what 
grounds lie within the hurt or danger of waters, 
either within the surrounder by the sea, or the inun- 
dation of the fresh waters ; and to whom they do 
belong ? 

Fifthly, And if a new sluice, goat, or other de- 
fence, is to be erected, built, and made^ or a new 
sewer, gutter or trench to be cast, this may be deter- 
mined of by the view and survey of the Commis- 
sioners ; and so may the aptness of the places where 
they are to be set or cast, and the length, height, 
breadth, and depth of them ; for these things are 
proper for a view and survey ; but what persons 
hold lands and tenements within the level, which are 
fit to be chargeable thereunto, and the quantity of 
their lands are to be enquired of by jury. And the^e 
few causes I have put for example's sake : and if any 
other fall out within the like reason, then they are to 
receive the same construction. 

Sixthly, In every case where an amerciament is to 
be imposed, it must be by presentment of good and 
*[ 110 ] lawful men *upon their oaths, Et hoc per statutum de 
Magna Charta, c. 14. nulla misericord' ponatur nisi 
per Sacramentum proborurh et legalium hominum de 
vidneto, %c. (a) 

procedendo^ Siderfin 1. 78. And this stands with great reason, 
because of the damage which maj happen, if the repair should be 
deferred, until it were determined who ought to do it. [Ed. 1685.] 

See Rex r. Bishop et ah Bnnb. Rep. 61. 

(a) Upon a presentment made bj a jurj to the Commissioners 
of Sewers, an order was made by them to reimburse the Dyke 
Reeves for money expended in repairing a sea-wall, by laying a 
tax upon divers towns ; which presentment, order, and the pro- 
ceedings thereupon being removed by certiorari^ Mich. 1649^ 
Exception was taken thereunto for that, — 1. It did not appear that 
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*Surv^or' 9 Presentment. *[ lU ] 

But it bath been used tbat Surveyors of tbe Sewers 
have made presentments of defaults of things governed 
by these laws : but whether such a presentment be 
binding or not is a good point. It is clear in my 
opinion, that they can make no presentment but such 
as happeneth within their view and survey, and what 
those things be they formerly appeared. They can- 
not present that J. S. is bound by prescription, cus- 
tom, covenant, or otherwise, to repair such a wall^ 
bank, or sewer ; for this is not within their office, hf 
Keilwey's Rep. fol. 141, there is a custom alleged Keilwey*^ 

Rod* 1* lvl« .• 

that two men within the provost might present the 
articles of the Leet : but 1 doubt of such present- 

the breach was within the hundreds whence the jnrj came, and so 
the J had no authority to enquire. % The jury had only power 
to enquire of things within the hundred of Wisbitch ; and it did 
not appear that Newton and Tyd, two of the vills taxed, were 
within that hundred ; and so the Commissioners had exceeded 
their authority, and the presentment was quashed. Style 185, 
101, 192. 

The presentments at a Court of Sewers must be by the oaths of « 
twelve men ; and therefore if upon a certiorari directed to the 
Commissioners of Sewers they return a presentment to he per #a- 
cramentum Juratorum generally, without saying twelve men, it 
is not good, because that, for any thing appears to the contrary, it 
might be by two or three only, where it ought to be by twelve. 
March, 198. [Ed. 1685.] 

In the 9th Car. I. fines imposed by the Commissioners of Sewers 
on the burgesses of Axbridge, in the county of Somerset, were 
discharged by the Court of Exchequer for a defect in the pre- 
sentment by the jury. Madox, ^irm. Burg. 84, and f 5. note («). 
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ment^ though it have a castom to strengthen it. I 
take this difference^ that an original presentment sur- 
veyors cannot make ; as to present J. S. that by the 
tenure of his lands he ought to repair such a bridge^ 
wall^ bank^ or other defence : but the surveyors may 
make a supplemental presentment; as^ for example^ 
if it hath been presented before by a jury, that J. S. 
ought to have repaired such a ditch^ and hath not 
done the same^ and day is given him by the Commis- 
sioners of Sewers to do the same^ if the same be not 
repaired at the day^ the surveyor may present in this 
case the not repairing^ because this is but an oath of 
assistance^ ad informandum conscieniiam judids, for 
the amerciament shall be imposed by the force of the 
said former presentment ; and this latter presentment 
by the surveyors is only to give the Justices notice of 
the party's farther neglect^ to the end they may im- 
pose the greater amerciament : and a presentment by 
surveyors is not traversable^ being of so small esteem 
in law^ as our law will not vouchsafe to take an issue 
upon it^ for their act herein is not in the ordinary 
legal form. 



*[ 1 18 ] ♦ What Commissioners of Sewers may do by discretion. 

Discretion is the herb of grace that I could wish 
every Commissioner of Sewers well stored withal ; for 
the makers of this statute had an intention to make it 
of great use, being literally nominated nine or ten 
times in this law, and for this cause I have inserted 
in my case. But note, that the word wisdom is coupled 
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with it^ and the word good is annexed to thtim both, 
as best shewing of what pure metal they should be 
made of^ — after your good msdom and discretion. 

There be three several degrees of discretion, — 
Discretio generalia, Discretio legalis, Discretio spe- 
cialise 

Discretio generalis is required of every one in 
every thing that he is to do or attempt. 

Legalis diseretio is that which Sir Edward Coke 
meaneth and setteth forth in Rooke's and Keighley's 
cases. Hoc est scire per legem quod sitjustum; and this 
is merely to administer justice according to the pre- 
scribed rules of the hw ; and herein is this discretion 
limited, that it go not beyond or besides those laws 
which are to be executed : and this discretion is to be 
governed by the laws ; for Cicero saith, Sapientis est Cicero. 
judicis cogUare tantum sibi esse permissum quantum 
sit commissum aut creditum.(a) 

The third discretion is where the laws have given 
no certain rule to be directed by in a case within the 
power of this commission, there the Commissioners 
are to order these affairs with such wisdom and judg- 
ment, that although their censurebe not framed in a 
rule of law, yet * they are to do therein secundum *[ 113 3 
aquum et bonum, and herein discretion is the absolute 
judge of the cause, and gives the rule : but in the 

(a) And according to this discretion ' the Commissioners of 
Sewers oaght to proceed, as was resolved in the case of Hetlj v. 
Sir John Bojer, 2 Bulstr. 197, 198. Cro. Hil. 11 Jac. 336. [Ed. 
1685.] 

For the remedy for the default of the Commissioners, see Com. 
Dig. tit. Sewers, (I. 1.}; and Vin. Abr. tit Sewers, E. and note 
to B. pi. 1. 

And for the powers vested in Commissioners, Yin. Abr. tit 
Sewers, D. A. 
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case of legal discretion^ there discretion is but a ser- 
vant, and is tied to attend upon the law; and there 
the law directs the censure^ and discretion is but to 
Cato. do the same wisely and temperately ; for ipsa etenhn 

leges cupiunt ut jure regantur. Sir Edward Coke, 
Rooke'flcaae. in Rooke's case, 5 Rep. gives this rule to the Commis- 
sioners, — That although the words of the commis- 
sion be. That they should do according to their dis- 
cretions, yet their proceedings ought to be limited 
and bounded within the rules of law and reason ; for 
^that discretion is a science to discern betwixt falsity 
and truth, between right and wrong, beitween sha- 
dows and substance, betwixt equity and colourable 
glosses, and the Commissioners ought not to follow 
their wills and private affections ; ftr that talis dis- 
crelio discretionem conjundit. And therefore now I 
will declare in few words, in what things these Com- 
missioners are to be ruled by good discretion. 

First, The quantity of fines be left to the discre- 
tion of the Commissioners. 

Item, Imprisonment of the bodies of the offenders 
when they deserve, and the time how long, lieth 
much in their discretion. 

Item, It lieth in their grave wisdoms and discre- 
tions when and where to erect new walls, banks, and 
other defences, and what sums of money to raise and 
levy therefore. 

The election of officers lieth in their discretion. 

It lieth many times in their discretion whom (o 
fine, and whom to imprison. 

I take it this word discretion, used in the statute, 
giveth power to the Commissioners to order busi- 
nesses there arising in course of equity ; for hoc nihil 
aliud est, but to proceed secundum aquum et honum. 
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I have put these few cases as examples to direct 
and instruct what may be done by discretion^ omitting 
many other^ because I had rather trust to the worst 
certain law^ ^ than to give too much way to the un- »r 114 1 
certain discretion of the Commissioners^ according to 
the old saying, Qjtwad fieri possit quam plurima Ugi- Aristotle Ret 
bus ipsis definiantur quam paucissima vero judieis 
arbihno relinquantur ; and herein I suppose 1 have 
made good my words in this/ that 1 have proved by 
my argument^ That the said new bank and new river 
might well be decreed by the view and survey of the 
Commissioners, and by their good discretion, and so 
might the said old Sewer be repaired ; and therefore 
these being ended, I will now proceed to the handling 
of the rest remaining. 

My former labour hath been to expound and de- 
clare what defences, as well against the overflowing 
of the sea as against the inundation of fresh waters^ 
were and be to be maintained, and also new^ erected 
by the tenor and power of these laws : so that now it 
comes very aptly to be handled for what causes, con- 
siderations, and matters, one shall or may be tied to 
the repairing and keeping thereof; which I take to 
be these nine several ways:— 

1. By Frontage. 2. By Ownership. 3. By Pre- 
scription. ' 4. By Custom. 5. By Tenure. 6. By 
Covenant. 7. Per usum rei 8. A Township. 9. By 
these Laws of Sewers. 

1 suppose 1 shall produce sufficient warrant and 
authorities for to maintain all these distinctions^ 
wherein I am desirous that Commissioners of Sewers^ 
for whose learning and instruction I have taken these 
pains^ would apply themselves to do their duties and 
service herein carefully and advisedly ; and^ like to 
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^skilful physicians^ would apply fitting medicines to 

the coring of every disease; else shall they oftentimes 

epprimere inecnles, et dimiltere reos : but if they will 

seriously cast their eyes upon these ensuing cases^ 

^they will be very helpful to them in their proceedings. 



*[ 115] * Frontage. 

Frohtaoe is wh6re the grounds of any man do join 
with the brow or front thereof to the sea, or to great 
''^r royal streams; and in ease of the sea or royal 
* river, the property of the banks and grounds adjoin- 
ing are and belong to the subject, whose lands do 
but and bound thereon ; but the soil of the dea and 
royal rivers do appertain to the King, as formerly in 
my Tractate of Rivers may appear* But in case of 
petty and mean rivers and streams, the soil bf them, 
as well as the banks thereof, do appertain to' them 
whose grounds adjoin thereto ; so that frontage and 
ownerghip in base inferior rivers do not differ, but in 
great streams and the sea they do vary as aforesaid. 
37 Agsiz. pi. And in 37 Lib. Jssiz. plac. 10. it seems that the front- 
agers are bound to the repairs ; and in 8 Hen. VII. be 
whose grounds are next adjoitring to a highway is 
bound to repair the same. And. by these cases there 
is no difference touching repairs of the high streams 
and the highways in my opinion. 



Otonership. (a) 



The ownership of a bank, wall, or other defence, is 
a sufficient warrant to impose the charge of the re- 

(a) Where the oimer of land on a lertl was bound to repair a 
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paira thereof upon him, without being iieid thereto by 
prescription, as appears in 8 Hen. VII. fol. 5. ; and ifc s h. 7. 
stands with reason, that every man should be bound 
to repair his own ; and the consideration is ako mov- 
ing, for that his grounds which lie- nearest the waters 
are soonest subject to drowning; and if any increase 
be upon the small rivers, it falls to his share. 



* Prescription and, Custom, (a) *[ 1 16 3 

Prescription and custom are much of one quality, 
for in both of them the ejficient matter is use to re- 
pair ; and the law hath taken notice of them in many 
of our books: prescription doth not bind orotic one 
to the repair of any thing, unless it be ratione ter^ 
ne. (6) 

sea-wall abutting on his land, the Court of King's Bench heU that 
the other land«ownera in the level could not be called upon to con- 
tribute to the repairs of the wall, although it had been injured by an 
extraordinary tide and tempest, unless the damage had been sus- 
tained without the default of the party generally bound to repair. 

The King v. The Commissioners of Sewers for Essex, 1 Bam. & 
Crees. 477. ace. post 223, and see ante, p. 74, it. (a) and Com* 
Dig. Tit Sewers. E. Vin. Abr. tit. Sewers, C. 

See Appendix, No. 1* 

(a) A custom that aU ships passing by a certain wharf shall pay a 
certain duty is a bad custom ; for this being toll thorough cannot be 
claimed without shewing a consideration. Aliter (per Twisden, J.) 
if the declaration had set forth that they had cleansed the riyer, 
Haspurt v. Wills, 1 Mod. 47, and see the cases there cited ; also 
Juxon t?. Thomhill, Cro. Car. l$% and Mayor of Yarmouth 9. 
Eaton, 3 Burr. 1402. 

(b) And neither in that case barely in respect .of the land, *bttt 
of the estate which the party hath in the land ; ami therefolFe it 
hath been adjudged that a prescription that every occupier, &c. 
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And in this it doth differ from custom : for if it be 

presented that A. B. and his ancestors have time out 

, of memory used to repair such a bank, wall, or other 

defence, this presentment is void, and doth not bind 

81 Ed. 4. the p^LTiyprout constat in 21 Ed. IV. c. S8., 7 Hen. IV. 

IgVv. c. 31., 19 Hen. VII. Keiiwey, fol. 52., and 45 Ed. III. 

45Bd.j. ^ gjjj bodies politic or corporate may be by custom 
bound to repairs, without making mention in the pre- 
sentment or indictment that they are to do the same 
ratione talis Messuagii terra aut tenementi. And to 

21 Ed. 4. that purpose be the books of 21 Ed. IV. c. 38., and 

44 Ed. s. 44 Ed. HI. Fitzherb. Title Bar. Plac. 203., for there 
a prior was presented that he and his predecessors 
had used time out of memory to repair such a bridge, 
which was in decay; and this presentment, though it 

19 H. 7. charged^no land, was good. And in 19 Hen. VII. afore- 
said, it is said that one might be bound to repair a 
bank or wall ratione Resiantue : but this could not be 
otherwise taken but that he was charged to do the 

^C 1173 ^ s&nie for the house he dwelt in, for resiantia im- 
ports so much. 

Also if a man and his ancestors have voluntarily 
made a defence for a long season, this will not bind 
his heir thereto, though he have assets descended to 
him in fee simple; for descending charges will not 
bind the heirs, unless he descending have assets, as an 
equal consideration to bind him thereto ; neither 
will descending assets of land bind an heir in this 
caae, unless the land itself be really tied and charged. 

used to repair a defence is naught, for it is too general, and would 
extend to tenants at wiU, sufferance, disseisors, &c. but itoo^ht tD 
be, ^< he and all they whose estate," &c. Cm. Jac. 445< Austje v: 
Fawkener. [Ed. 1685.] 
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Tenure. 

A HAN by the tenure of his land may be bound to 
repair, a vrall^ bank^ or other defence mentioned in 
this law; and in proof thereof the bookcase of II hh. 7. 
Hen VII. f. 12. is full in the point ; where it is said^ 
'' That if, before the Statute of Westminster the third, 
a man had made a feoffment in fee; or if since that 
statute one had made a gift in tail, to hold the same 
by repairing a bridge, the said feoffee, and donee, and 
bis heirs, should have been bound by the said tenure 
to repair the said bridge;" and with this agree the 
books of 12 Hen. VII. 18. and 24 Hen. Br. case fol. 9. i« H. 7, 
And in Porter's case, in Sir Edward Coke's first Re- Porter's case, 
port, it is said, '*' That if lands were given to repair 
ways, bridges, calceys, or such like, this doth bind 
the owners of those lands to do those repairs in per- 
petuity." And in the case of 12 Hen. IV. fol. 7. the i« H. 4. 
prior of St. Mark's in Bristol was obliged and bound 
by the tenure of his land to repair a common sewer : 
and this enough to satisfy this point. 



Covenant. 

So likewise a man may be bound by his covenant to 
repair a wall, bank, sewer, or other such like matter; 
and he may bind himself and his heirs. tQ do the 
same: but yet this covenant will not bind his heirs py*^7olfss. 
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after his deaths unless there be left assets in fee simple 
^[ 118 1 to descend to the said ^heir from the said ancestor 
which made the covenant. 

Wherein 1 take this difference between a covenant 
to bind an heir^ and a prescription ; for by covenant 
the heir shall be bound to the repairs, if he have 
assets descended to bun from that ancestor: but the 
heir shall not be bound by prescription to repair, 
though he have assets descended from his ancestor who 
repaired the said defences. But if land be charged 
therewithal by tenure or otherwise^ as a charge im^ 
posed upon land by prescription^ then the said lands 
are therewithal char^able in cujitscunqiie manus 
deveneritU, quod nota* (a) 

(a) Lessee for years of lands within a level^ subject to be 
drowned by the sea, covenants with his lessor to pay all a^sess- 
mente, charges, and taxes, towards or concerning the reparation of 
the premiBes. A wall which was in defence of this level, and bttilt 
straight, was thrown down by a auidden and inevitable tempest. 
By order of the Commissioners of Sewers, a new wall was built in 
the form of a horse-shoe ; and the Commissioners taxed every man 
within the level, and among others a lessee for years, whom they 
also trusted with the collection of all the money. Lessee for 
years dies, the lease being within a' short time of expiration; 
his executor enters into the land, and the Commissioners charge 
him with the whole, and the years immediately after expire. And 
it was resolved that the covenant doth bind the lessee, and 
that the Commissioners may take notice of it, and tax the lessee 
totally for his land, without laying any thing upon him in the 
reversion j for the covenant doth extend to this new wall ; and the 
making of it in the form of a hotse^hoe is not material, seeing it 
was adjoining to the land. And although the new wall be not par- 
cel of the •premls^S)^ as k was at the time of entering into the 
covenant, l^ecause the wall then in esscy and to which the covenant 
did extend, was a straight wall; yet, according to the words of the 
covenant, the tax is towards the reparation of the premises. And 
Bramston, Ch. Just., took this difference, that if a stranger co^e^ 



It appears by the 8tatote of 43 Eliz. c. 4. that if ^ U.4. 
lands^ rents^ annuities^ goods^ or chattels^ be given 
towards the repairing of bridges^ ports^ havens^ cal- 
ceys^ or sea-banks^ that the same shall be so employed 
by that statute. So that goods, chattels, and annui- 
ties, be chargeable to these repairs by the force of that 
statute^ as well as lands, houses, and grounds, in case 
any such thing shdl happen to come before the Com- 
missioners of Sewers, (a) 

But note, besides all the former matter^ that an heir 
shall not be bound by the covenant of his ancestor, 
though he have assets descended, unless he be bound 
expressly by the word '* heirs" in the covenant. 

Hants to pay charges towards repairing such a waU, that that is not 
within the Commissioners' jurisdiction; because he is a mere 
straBger, and not within their commission, and therefore they can- 
not take notice of such a coTeaant : but otherwise it is where the 
covenantor is the oocupier of the land; for there the person and 
the covenant are within their jurisdiction^ and they may tax him 
for reparations according to his covenant. It was likewise resolved 
Uiat the charge upon the executor was legally imposed. And 
whereas it was objected, that the term was determined, and perad- ^ 

venture the executor hath not assets ; it was answered, that the 
executor was nn occupier at the time of the decree, and therefore 
was within the words of the commission; and he having *npt *^ 120 ^ 
alleged before the Commissioners that he had no assets, he hath 
lost that advantage, and it shall be intended that he hath assets, by 
his not gainsaying it. And accordingly the Court confirmed the 
Commissioners' decree against the executor, March, 198, 199, 200, 
«01-— [Ed. 1«85.] 

See Earl of Devonshire v. Gibbons^ Hard. 169- 
(a) And they may compel the performance, March 300.^^[Ed. 
1685.] 
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Usus ret. (6) 

I Kow intend to declare where use shall tie one to the 
repairs of the defences mentioned in this law^ (I da 
not hereby mean that use which I have formerly men- 
tioned in presrciption and custom, which is use to 
repair): but the use I intend in this place is, the 
use which one is to have of the defence or thing 
which is to be repaired. As where one and his ances- 
tors have used to have the use of the river or waters 
f)y sailing up and down the same, or have used to 
have a ferry on or over them, or a staith to go up and 
down, or a crane to draw up waters, or some other 
engine to draw up the waters for the use of their 
houses. These uses which men have of these things 

«r J21 1 may be causes ^and considerations sufficient to tie 
them to the repairs of the walls, banks, and rivers. 

97 za. Jui*. And for warrant in this learning is the book of 37 Lib. 
Assiz. pi. 10. for there were some persons which 
were bound to repair the river, because they had 
passage on it with their boats, and others were 
charged because they had free fishing in the river. 
And in my opinion it stands with good reason, and 
agreeable to law, that those persons, before others^ 
should be bound and tied to the repairs of such things 
whereof Ihey have peculiar and several profits and 
use of more than others have. And it is manifest 
that this very statute aims full at this point, when it 
directed that such persons should be rated, taxed, and 

{b) See post mtj VlZy n. (a) 
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seBsed towards ■ the repairs^ which had prdfit of fish"* 
ing and other commodities in the rivers. 

But lest some may mistake my meaning and learn- 
ing ako in the said former cases^ I will therefore make 
tlie same plain by distinction^ which is this^ that front- 
Bge, ownership^ and this use I last spake of^ do not 
bind any to the repairing and maintaining of walls, 
banks^ bridges^ sewers^ or other defences^ when and 
where any other man or ^corporation be bound to do 
the same by prescription^ custom^ tenure^ or covenant. 
For the said three parts^ frontage^ ownership^ and 
nstis ret, be but implicit ties only in construction of 
law^ and serve the turn only when no other person 
or persons are bound expressly thereunto^ And this . 
distinction may be maintained by the book.of 8 Hen. sH.7. 
VIL fol 5. and other books^ where it is said '' that 
be wI\ose grounds are next adjoining is bound to 
repair^ unless some other be bound to do the same by 
tenure or prescription.'' Whereby it fblloweth^ thajt 
if one be bound to do the, same by special tenure or 
prescription^ it freeth the frontager. 

Note ako another difference^ that in cases where a 
frontager and one who hath a liberum pa$8agium o|i 
the river, and a man which hath a free piscary there, 
are not any one of them bound to make the repairs 
alone^ but all alike together ; and so is the book of 37 S7,S8 Aasic. 
^8siz. plac. 10. and 1 sup^pose the book of 38 Assiz. ^[ 122 ] 
fdac. 15. maintains this point with me; for there the 
law is dechred to be, 'Uhat he which is bound by 
prescription to repair is bound peremptorily alone to 
do the work, and not any other ; and if no such per- 
son can be founcJ, then the parties whose grounds do 
adjoin, and those which have free fishing in the river^. 
and free passage thereon, be all of them to do and 

l2 
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perform the same jointly; and no on^ (rf dieta ita 
discharge for iheotber, becanse tbey riiall be in eratt^ 
miU cAeu/' So by tbis which hath been saU IbttcMng 
these matiert^ tlie Commissioners may see and behold 
how carefoHy and understandingly the laws of this 
realm have endeavonred to do e<^iial justice ; and my 
desire is^ that they woald as carefully put tbatn ift 
execution. 



A Ibwnship assessed. 



It hath been held for a great question whether ft 

township of* hundred in general might be assessed and 

taxed to the Sewers^ without Ittiposi^g the syime on 

Case of the particular petsons ? And Sir Edward Ooke^ in the 

lale of Ely. ^^^ ^f jj^^ jg]^ ^f gjy^ j^ ^j. ppj^icyn directly, that a tajc, 

rate^ or a sess^ could not, nay might not, be set or im- 
posed upon a town, or upon the inhabitants of a town ; 
for, saith he, '' The taxation, sessment, or charge^ 
oughttD have these qoslities : — It ought to be accord- 
ing to the quantity of their lattds by number of acres 
and perches^ or by the tenure of profit of fishing and 
common of pasture, ^hich if it should be laid upon a 
town it would hold none of those proportions/' Ahd 
his opinion is not alone in this very point i for in the 
Romney ancient charter of Romney Marsh, page SO. it is said^ 
^^d iiRttSfios^ue propor<foite, acperieuh incumben-- 
Hum aqui cantribuaL And page 12. and ^. of the 
same charter, the taxation is expressed to be by 
acres, perches, and carucates ; and our statute in ex- 
press words is, ** and aH those persons and every of 
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tbetn to tax and asMra^ char^^ distniDj and puni^h^ 
ato #ell Within the limits, leeta, and bounds of old time 
aocoirtoRied, or otherwise, or ebewbere within this 
reahn of Bnghnd, after the qaantities ^of their lands^ «[ 123 ] 
tenements and rents, and by tlie number of acres and 
[lerehes, and after the rate of every person's portion, 
tenure or profit, or after the qaantity of their com- 
mon of pastore or fishing, by such ways and means as 
yon the Lord FitzwiUiams, Sir Francis Vane, and 
Sir Thomas Mounsbn, knight $nd baronet. Sir Ed* 
ward Dimock, Sir William Armin, Sir Thomas Gran- 
tham, Sir George Pitzwilitams, knights, Richard 
Totheby and Edward King, esquires^ whereof three 
to be of the quorum, shall seem most con?enient/^ 
Tliese' words, literally taken, afford the construe- 
ti«n to be abcording td the opiaion of Sir Edward 
Coke, (M) ' 

But oh the other part I find by many ancient books 
and authorities of the law, that taxations and charges 
have been genernlly laid upon townships and hun- ' 

dreds In matters of this kind, as in the 8t Lib. Asriz. S7&S8 Aasift 
plM. 10. Four Several townships W^re charged with 
the repairs of a ri^er, because they had passage tberie- 
on with boats; and in 38 Lib. Asain. plac. 15. a town- 

(a) And of the sams opinioa with Sir £4i>rard Cokey luV. that ^ 
whole township cannot he assessed upon the Commission of Sewera^ 
Justice Dodderidge declared himself to be in the case of Hetlj o. 
Sir John Bojer and others, Hil. 1 1 Jac. B. R. And his reason was, 
because then upon such an assessment one man may be charged 
With the whole; Bidstfode %, 100. Cr*. Jao. 896. And RolL 
Mich. 1649. in the caae of the inhabitants of OutweU, held that a 
tax imposed by the Commissioners of Sewers ought to be particu- 
lar, and not to be laid upon the township, unless there were a par- 
ticular custom for such township to be so rated or taxed, Style 
lT9^Ed. 1S85.] 
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sbip was there charged with the repair of- a bridge. 

*[ 134 ] And the statute of Magna Charta, c. 15. "^ijuodnvUa 
viUa nee liber homo dhlringalur facere pontes tdH 
qui ah antiquo facere consueverunt ; so that if afr an* 
ttquoB. township had used to repair bridges^ it waa 
tied thereunto by the implied constroctton of tlm 

« m s. C.5. gtatute. And the statute of 23 Hen. VIIL c. 6. gave 
authority to justices of peace to charge a county, 
hundred or town, with the repair of bridgea, if no 
certain person were specially tied to the repair there- 
of. And many times^ in ancient statutes and bcioka 
of our law, we shall find townships and hundreds 

Dr.andsta- charged generally, as in Doctor and Student, fol. 74. 
a township was amerced; and by the ancient and 

Stat. Winton. famous statute of Winchester, a township shall be 
amerced for the escape of. a robber by the highway. 

Fitzh. J^^^ ^ ^^^- II'- titl^ Corone, in Fitz. pi 293« a town* 

ship was amerced for the escape of a murderer ; and 

Q^^l^^ in 11 Hen. IV. 2. Brook, 94. a town was seased for 

the expenses for the knight of the parliament, and it 
might be levied on any person's goods of the town ; 
and this was for the uncertainty of the persons, and 
&r the infiniteness of the number of them, as it ta 
said in Richard Godfrey's case. 

But it may perhaps be objected on the other part, 
that if a town or hundred may be jointly taxed, then 
it might so come to pass that one man's goods which 
^ had no grounds subject to the charge, and which 
could reap nor take any hurt thereby, might come to be 
distrained for the whole tax, rate, or seas, of the town; 
and another man which had great quantities of grounds 
there subject to danger might escape free ; and, there- 
fore, such exposition to be made of the said law were 
not within the rule and compass of equality. • 
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And another objection may ako be made, That.it 
ia tnie, that by an express statute or custom an 
assess> rate, or tax, may be laid upon a town or hun- 
dred, as was done by the said statute of the 22 Hen. 
VIII. and others formerly mentioned : but such ex- 
position were contrary to the letter of this statute of 
23 Hen. Vlil. of Sewers. 

^I do confess that if these two objections could not ^[ 125 3 
be answered, I sbo«ld change my opinion. It is true 
that if a tax or sess Had been set upon a hundred by 
the said, statute of Winchester for the. escape of a 
robber, and that charge had been levied upon one 
man's goods, of the tpwn, as it might have been, he 
had had no remedy to cause his fellow townsmen to 
be contributors to him to bear equal share with him ; 
and so if the party robbed had recovered by action 
against the hundred, and the goods of one in the 
hundred bad been taken in execution, he had no 
m^ns to get contribution. And yet that law carried 
that defcQt with it three hundred years, or there- 
abouts, till in the 27th year of Queen Elizabeth, ^ >!>>• is. 
chap. \3. wherein order was taken, that if some one 
or fiew men'9 goods were taken in execution upon the 
recovery in an action taken against the hundred by 
the party robbed, he or they should have contribution, 
which before that statute of 27 of Elizabeth could not 
be had. 

But to give answer to the two objections ; first, if 
in pur case of the Sewers a township should be taxed, 
yet. this tax could not be taken or levied, but only of 
such as had grounds within the charge, which had 
good by the repair, or might. have hurt by the n^lect 
thereof; for in II Hen. IV. fol. 35, it is said for tew, » H.4.f.8». 
That if a town be assessed in . the, tax, and the eel- 
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lector doth distrain the goods of a man of the town 
irho was not chargeable thereto, that party may hate 
and take his action of trespass against the distmiiior 
and collector, for that he at his peril must look weB 
to it that he whose goods were taken were snbject to 
the charge. 

So in our case of the Sewers, if the goods of one 
Which was not subject to the tax or assess imposed 
were taken, he might hate his ^ action of trespass 
against the distrainor, and shontd recover his damages 
thereby ; so this salve cures one of the said maladies. 

But then the case goes farther, '' That if the goods 
of one man of the towa should be taken for the whole 
sess of the town, and he is such a person as in troth 
^C ISO ] Is chargeable there^unto, he can have no action against 
the distrainor for taking his cattle, for he is such a 
person as cannot excuse himself but that he is charge- 
able/' This indeed draws the case to a despemte 
issue ; for this seems to be as great a mischief as ever 
the statute of Winchester did ever suffer, which waa 
remedied by the said statute of 37 Eliz. : but our case 
hath not such a cure provided ; therefore it puts me 
to the old adage of law, '' Better it is to JBuffer a mis- 
chief to one or more particular persons, than to per- 
mit an inconvenience to the whole Commonwealth 
which concerns a multitude/' But yet I shall give 
this objection a better answer, I hope, than with an 
old adage; for in our case the party, whose goods 
ai^e taken for the whole town, is not without a fitting 
and convenient remedy; for when his goods be taken^ 
and he is constrained to pay the whole sessment of 
the town, he may make his complaint to *tbe' Com- 
missioners of Sewers, and may give in the particular 
names of every townsman, and the quantity of each 
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mil's MtoCe which be charged thereto^ or the true 
nUne of their lands^ aad may crave of the CommiS'^ 
aiotiers of Sewers for to make a law to make them all to 
coiittilHite^ etery one according to his portion of land. 
And in my opmion the GommissioneHB of Sewers 
have power to impose a proportionable rate upon 
every of them^ according to the quantify and quality 
of his ground^ by way of contribution^ and may 
award process to force and compel them to pay the 
same to the said party ; whereby it plainly appears ^'^ 
that the party so distrained hath » direct remedy to 
come by his losses. In Doctor and Student a whole 
town was amerced; and they met together by com«» 
mon consent, and assessed and rated every man 
equally according to his ability, and allowed of as a 
good cause. 

But Commissioners of 'Sewers may, if they can 
come to the knowledge of the certainty of every man's 
estate, rate in the primary and original sess every 
person according to his several quantity of estate, 
which may be done in this manner : When the Com- 
missioners be agreed how much to lay upon such a 
town, then to send for three or four of the ^inhabitants, *[ 127 ] 
and cause them to give in every man's estate ; and 
to make and appoint them sessors to rate every man ; 
or else the Commissioners themselves, having true 
intelligence of every man's land, may easily set the 
rate and charge upon every particular person in an 
even and proportionable sum ; and thus every roan at 
the first shall know his own rate, as in the assessing 
of the subsidy, and no man shall be burthened with 
his neighbour's charge ; and these were good courses 
to be used within both the letter and sense of these 
law4. And this course was used by the four and 
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twenty Jurators in Kent in Romney Massb/ iviio 

Chart of always upon their oaths set down every parUci^ 

yug^* roan's grounds in certain^ and their just qoantitiefl, 

and accordingly. were the parties severally taxed, (q) 

*[1283 ^Howsoever the tax in my opinion generally im* 

posed. upon the town is good, as appears by many 

authorities and books before remembered, even by 

this statute, as well as by custom ; for in the said 

sTimdssLib. book of the 37 and 38 Lib. Assiz. it doth not appear 

that the townships there rated were so taxed by any 

custom^ but merely by the law of the land; and so is 

the learning delivered to be in the council's order 

aforesaid. 

And I do remember, that at the assizes held at 
Lincoln in anno 12 Jacobi, in a trial before Sir 
Edward Coke, then judge of Assize, in the case of Sir 

; (a) And if the Commissionen of Sewen do^ in the prioiary and 
original sess, rate every person according to his sereral qnantitj of 
land, they ought (as it seems) to design in certain the person 
whom they tax. And therefore by the opinion of Roll, Pasch. 
33 Car. 1. if they tax a man and his aissigns, or the land of sach an 
one and his assigns, that is too generally expressed, and the tax 
iU ; for there is no rule how to levy the money equally upon sack 
a tax, Style 13. And whereas afterwards in the case of the inha* 
bitanta of OutweU, Mich. 1649. it was said by Roll, That such 
tax ought to be laid upon the number of the acres, and not upon 
the persons of the inhabitants, Style 185 ; by that I conceive he 
means, that in the taxation of every man the acres ought to be set 
down, in respect of which he b taxed. For otherwise if the per- 
sons should not be ,named in the tax, there could be. no distr^si 
taken of the goods of the owner of the lands (for the uilcertamtj 
who is owner) unless upon the lands themselves which are charged ; 
which would be inconvenient, and a great obstacle to the executioa 
of this commission. [Ed. 1685.] 

See case of ^e Level of Hull, 3 Str. 1127. Commissionen of 
Sewers v. Newburg, 3 Kel. 837. Bow v. Smith, 9 Mod. 94. 
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Philip Conbby, Knight^ the town of Mauton was 
assessed five pounds^ and Twigroore as much ; and a 
distress was taken for non-payment thereof^ and was 
justified in a replevin^ and. the verdict passed for the 
distrainor, and no great scruple was then made of the 
said assess laid and imposed generally upon the 
towns ; which'case I specially noted, because it was 
tried and passed for current before the said Sir Ed* 
ward. Coke, who had the year before reported the 
law in his Tenth Report to the contrary. And I am 
also of opinion that if a new defence be agreed to be 
made, as a wall, bank. Sewer, or any other, and a 
sess is appointed for this work, and laid upon a 
town. That the same is a good sess and well Iftid, 
as well as in the case of old repairs, where custom 
may give warrant unto it; and the Commissioners in 
their discretion may so do in imitation of the said 
former rules and precedents, and it stands with good 
wisdom and discretion to imitate and follow ancient 
and approved laws and sta^tutes made in Parliament, «[ 129 ] 
which bre done by the wisdom of the whole realm. 
* And in my conceit a decree made, which hath no 
reference or dependency to former precedents, may 
be doubted whether it be legitimate or not, having no 
ancient laws to patronize it And thus 1 conclude 
my third point of my case. That a township may be 
taxed by the laws of Sewers, (a) 

(a) See Bow v. Smith, Mod. 04. where the Court of Chan* 
eery refused to relieve in a case where the Commissioners had made 
a wrong assessment 

. And farther, on the subject of assessment, see Com. Dig* tit. 
Sewers, E. Yin. Abr« tit. Sewers, B. and post. p. 144^ et seq. and 
p. 9My ^3, 3^, and Notes, ib. 
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Tithes. 



Hee« is likewise In my case a parson rated and aessed 
for his tithes ; and is now to be. pat to the qaeation. 
Whether by these laws he may be taxed for them^ 
or not. The ancient Commissions of this kind batre 
Tery strict words in them to tie every one to. the 
charge of these d efences^ being for the preserration 
of the Commonweal ; and this statute extends itself 
with a long and large arm to fetch and reach every 
man that hath grounds lying within the levels and 
which partake of the good which the defences bring 
to them^ to be contributory to the charge. 

It is true that ecclesiastical and spiritual persons^ 
as parsons and vicars, hold their ecclesiastical livings 
exempt ah omni onere seaddri, for they do not hold 
their churches of any lord but of the Lord of heaven, 
in respect of the spiritual service they do therefore : 
and I take it that parsons and vicars hold not their 
churches in free alms, for then the founder should be 
their lord in point of tenure and service, which I have 
not observed to be so in any. And in our law books 
it appears that spiritual persons were exempted from 

]lag.Cli.^.u. lay and temporal charges, as in Magna Charta, cap. 
14. '' A spiritual person shall not be amerced accord- 

Fiu.j^atJbre. ing to his spiritual living." In Pitz Nat. Bre. f 228. 
there is a writ directed by the King to his officers and 
rotiiisters, forbidding them th.at they take not any toll, 
murage or pontage of ecclesiastical parsons, vicars, 
and such like ; and the said writ shewetb, that by 

*L 1^0 ] ^he custom of * the realm no such enactions ought to , 
be taken of them. And there is another writ there 
to discharge them for paying customs de bonis suis 
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McdeMUiieiSs vd de aHis pro BustetUatiame $ua emp- 
H9 ; tnd ako they bave this privikg^^ that the sheriff 
dor any lay officer are not periaitted to iseddle with 
their eccksiadtical posiesBioiiiB j for ia ^Hea. V(. 80H.6.f.90. 
Cp 20« and in many other books it is beld^ that io a 
writ of eotnoioxm the sheriff oiay not ^uoHOoa a ^pi- 
ritttal person on Ms.spii^tiialities^ but. be must ratbfr 
rfctam that he ia Cleriims benqfidatw n&n kmhm 
i^ewhfeoduni ; and apod this retutti the party ia to 
lake a writ directed to the bishop^ to aaromon hm on 
hia apiritmiities. And therefore if the pOMessioas of 
apiritnal persons are kad ia such great esteem ift oiar 
iaw^ — what then shall be done with tithes which aiie 
aaid to be due Jure Dii^wto f 1 have not read that 
tliey shall be charged to any thing font to the repair 
of the Temple. In the 18th Chapter of Numbers^ isth Chapter 
tke 2l8t, 82d. 23rd, 24th, 25lh, 26tb, 27th, and aSth ^^^»"*«- 
terses, the Lord said, J have given to the ehUdren 
4jf Levi aU the temlk in lerael for an inheritance ; 
and yet the Liefites paid a tenth thereout to the 
priests ; aad s6 dergymea in times pbst paid a tenth 
to the Pope ; and in ioitatidn^ tr rather ill reforma- 
tion, thereof by the statute of 26 Hen. VIIL cap. 3. se h. s. 
the like is now paid to the King as suprente head and 
^▼emor of tiie Church here on earth. So here be 
lobarges paid out of the tithes: bat they be spiritual 
charges. And in Mr. Selden's History of Titfie, s^lden. 
p. 13, it appears by collection and connection of 
atories divine, that Abe first or the first year tithe 
waa paid to the Levite, the second to the Feast at 
Jerusalem, and the third to the poor* And had not 
the statute of 43 Eliz. c. 2. made the parson and the 4S Blis. c.t. 
TJcar liable and ciiargeable to the relief of the poor, 
which WHS in imitation as it scemetb of the Mosaical 
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lAvf, they bfid not been bonnd or tied to do tbesaiiK!; 
for it is held to be more cbarity to relieve tbe Church 
than the poor : and in payment of taxes and rabsi- 
dies they are granted in their convocation house^ a 

^[ ISI 1 council merely * consisting of the clergy ; and thea 
are confirmed in Parliament, of which bonse also 
they are a member. And therefore in my opinion, 
seeing tithes are so sacred a duty that a layman could 
not have any help for at the common law, and were 
exempt from temporal and profane uses, I am there- 
fore of opinion that they are not to be rated or taxed 
by the general words of these laws ; yet I am of opi- 
nion that tithes in the hand of a temporal or lay-man 
are to be rated by these laws ; for when they are come 
into his hands. Tunc res spiriluales fiunt temportdes, 
et transeunt decima in catalla. 

But 1 must here leave these ecclesiastical persons, 
and their church livings. There is another point of 
this law will reach unto some of their possessions, as 
to their glebe lands which belong «to their churches, 
and their meadow and pasture grounds ; ^r these be 
not'sacred as tithes be, but came to them by the be- 
nevolent gifts of laymen, and not ex dono Dei et evan- 
gdii as tithes did ; and so they took that burthen with 
them from the lay donor, which after may be in^sed 
upon them. And therefore such parsons, vicars, or 
other spiritual persons which hold a plough land in 

tMar. culture, are chargeable by the statute of 3 Mar. 

towards the repair of the highways, as other laymea 
be : but in that statute there be ecclesiastical officers 
used, as churchwardens, whereby it was conceived 
that that statute had an ^ye to bring ecclesiastical 
persons within the reach of it. And so for their bouses 
and grounds 1 take them to be- within these laws of 
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tlie Sewers, for the King's own lands are also charge- 
able thereunto, and yet on earth within his dominions 
he is said to be caput ecclesia ; and as much reason 
were it to exempt his possessions as theirs^ if the re- 
spect of the person should bear any such sway in the 
case. 

Also I do find by divers ancient records^ that 
abbeys, priories, and other spiritual possessions, have 
been chargeable to the repair of bridges, calceys, 
banks, and highways, by custom and prescription, as 
appeareth also by the bodes of 11 Hen. IV. f. 82, 83. ij Ji*^^ 
and 44 Ed. III. Filz. Title "^Barre, pi. 203. and I take ♦[ 132 ] 
it that by a very express and special custom or pre- 
scription,- a portion of tithes in a clergyman's hand 
may be charged with the repairs of bridges, wliys, walls; 
or sea-banks, but not without a direct affirmative cus- 
tom ; for I suppose that they may as well endure a 
chargfe in this kind as a charge in a modus decimandi.' 

And so I conclude this part of the case, that the 
parson was not to be sessed for his tithes by the ge- 
neral words of this law. (a) 

(a) Notwithstanding the opinion of our Readier here, it seema 
that titheS; thoagh in the hands of a spiritual or ecclesiastical per* 
son, may be rated or taxed bj the Commissioners of Sewers, by 
the general words of the statute of 33 Hen. VIII. c. 6. For it 
was resolved 5 Car. I. by all the Judges of England, (as Sir Ni« 
eholas Hyde, heretofore Chief Justice of the King's Bench re- 
ported,) that tithes are at this day chargeable with all charges 
imposed by any act of Parliament, wherein they are not particu- 
larly excepted, as upon the statute of 43 Eliz. to the poor, to 
maimed soldiers. King's Bench, Marshalsea, bridges, &c Par- 
son's Counsellor, Pt. II. c 15. [Ed. 1685.] 

The conclusion in the above note appears to be drawn from nii»» 
taken premises, for io the stat. 43 Eliz. c. 2. tithes are expressly 
made subject to taxation. The opinions of Callis are adopted by 
Chief Baron pomyns in his Digest, tit. Sewers, E. 5. 
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A C&py holder. 

Hbre is also a copyholder taxed within my case for 
his copyhold land ; and whether he for his copyhold, 
and the lord for the freehold of that soil^ 'shall be 
aasessed therefore^ is another question. 

A copyhold by the custom of the manor yieldeth 
and affordeth to the lord seignory^ rent, Bnes due npoa 
*C I^ 3 * admittances, and such like duties ; but the copy- 
holder hath the real and yisible profits of the soil, and 
therefore both lord and copyholder receive et comr 
modum et aalvationem, by the said defences: and 
therefore the words of this law be exceeding copious 
and full in this point of sess, viz. to enquire who 
hath and holdeth any lands or tenements, or common 
of pasture, or fishing, or hath or may have any hart, 
or damage, or loss by any means, in or near the said 
places ; and in this case the lord holdeth the said land 
in tenure, though not in culture, and many vmys may 
have hurt and damage ; as if the copyhold were over- 
flowed by the sea, the lord should lose his freehold 
of the soil, his seignory, yearly rents, and fines for 
admittances, and all other perquisites : so that the 
said words of this statute beat mainly upon hiia. But 
as there be reasons to be urged against him, so there 
be matters to exempt him from this charge, and to lay 
burthen on the copyholder. 

First, Though he be Lord of the copyhold, yet he is 
seized of the freehold thereof but in imagination and 
construction of the law, for the copyholder is pernor 
and taker of the visible and substantial profits. 

Secondly, The charge of repairs respects the pos- 
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sessioner in pruesenti, which is easy. to be found out^ 
and not imaginary owners as the Lord is. 

And^ thirdly^ If the lord and o.vvner should both 
be charged pro una eademqup r^, which the law 
doth never permit^ for this is not like this case of lord 
and commoner^ tl^ey there shall be charged^ the one 
for his Boil^ and (he other for bis common ; for in 
this case the lord 19 the immediate proprietor of the 
soil^ and he hath the present and real opcupatioq 
thereof^ as well as the commoner bath the use of his 
common ; and tliereforp they shall both be ta\ed to 
these repairs^ diverm tamen respectis. 

But for the copyholder it pay be objected, that he Heydotfs 
is not within this statute ; for iri Heydon's case in Sir 
Edward Coke's Sd Report, it is truly ^aid, " That a 
copyholder is not wilhin the laws and statutes which 
alter Uie service, jtenurjB, *intere8j of the land, or other ♦[ I34 ] 
thing in prejudice of t^e lorid ;" and this is the capse 
that a copyholder's lands cannot l^e extended or put in 
execution upon the statute of Westminster the Second, 
nor in extent upon the stati^te of Acton Bu^nel and 
De Mercatoribus ; for if they should, tluen might the 
sheriff make the lord new tepants^ without surrendejr 
and admittances, which is contrary jtp custom, the )ife 
and essence of all copyholds. Yet there is anotlier 
good rule pnt in the said .caiie of Ifey.don, that is, 
*' TlwLt where a Matule is made fpr the general ^ood 
and wealth of the realm, and tjbat no prejudice can 
corae to the Lord by altcra,tion x)f tenure, service, 
estate or custom, there copyhold|S may well be within 
those statutes/' Therefore now it is to be considered, 
whether this statute of Sewers will in any sort huji or 
prejudice the lord or no ; foj it is certain that these 
laws tend as much to the we,^Uh and welfare of this 
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realm^ as any can do ; and in rating and asseflsing 
these copyholds to the repairs of banks^ walls^ and 
Sewers^ &c. it alters neither the copyhcdder's interest, 
nor the lord's tenure, nor doth it in any sort prejudice 
the custom of the manor. 

But then it may be objected. That if sess be im- 
posed upon a copyholder for his land, and be not paid, 
these laws give sale of lands, which indeed is the only 
clause of this statute which is material, to exempt a 
copyholder out of these laws ; for clearly I take it. 
That Commissioners of Sewers have no power to de« 
cree the copyhold land away for non-payment of the 
sess. Yet I am of opinion that a copyholder, though 
he be not within that part of the statute which giveth 
sale of lands, yet he is within the other part thereof, 
for divers reasons. 

One I find by experience, and in divers precedents, 
that many copyholds have been and be charged with 
repairs of bridges and other defences in divers parts 
of this realm by customs. Also if a lord grant a 
copyhold to J. S. and his heirs by copy, tenendum by 
the repairs of such a wall, bank, or bridge, this binds 
this copyhold thereto in point of charge, {a) 
*[ 135 ] *And, lastly, this statute binds such to the repairs 
which may have good by the doing, or hurt by the 
neglect. And it is apparent that, by overflowing or 
inundation, a copyholder's land sustains equal damage 
with other lands ; and for these reasons 1 resolve that 
a copyhold is within these laws. And shortly, touching 
copyholds, 1 do confine them to these four heads. 

(a) Commissionen for non-payment of anj charge assessed nay 
decree copyhold lands from the owners as weU as freehold ; the 
persons to whom the copyhold is sold, agreeing with the lord for 
his fine^ and being admitted. Stat 7 Ann. c 10. 
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My four TenentB concemit^ Copyholds. 

Firsts A copyholder is sessable towards these re- 
pairs for his copyhold. 

Secondly^ That the lord of the copyhold is not to be 
taxed for the soil of the copyhold ; for although he 
might come to it by forfeiture committed, yet that is a 
foreign possibility : and although he be seized in law 
qf the freehold, yet because the issues and profits go 
with the copyholder, this law therefore will not charge 
him for the soil. 

Thirdly, In respect the copyhold rent is a rent of 
assize, and rents be within the express letter of this 
statute, and because his rents by the overflowing of 
the sea be lost, therefore the lord shall be assessed for 
it if it be of value. 

Fourthly, I am of opinion that a copyhold may 
not be sold by the Commissioners of Sewers, and yet 
copyholders be within other parts of this law. (a) 

Now because it is a high point in this statute, in 
what manner to rate, tax, and assess^ by the judicious 
power of these laws : and in regard my case toucheth 
all manner of sesses and rates which be or may be 
imposed by these laws; I will therefore spread it 
abroad : and I do intend to treat of what lands and 
other things are to be assessed towards the repairs in 
my case, and what persons to be assessed, and in whaC 
degree. 

Wherein, first, 1 am of opinion that one is not to be 
assessed for his high and descending grounds, for so Ecffister. 
it appears was the opinion of Brudnel in the 13 

(a) See ante, p. 134. 
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Hen. VIIL fol. 3. where he saith, '' That if a man's 
ground be surrounded with waters^ he may make a 
*C '3^ D *r^^^^ ^^ ^^^ ^^^ grounds to let the water run ♦down- 
wards^ and to descend upon bis neighbour's grounds^ 
for water is an element descendible jure nalune/* 
And also high descending grounds can have no such 
use of walls and banks^ as other grounds situate lower 
may have, for the waters can have no force against 
them, and therefore the owner is not chargeable 
therefore; and the words of the commission expressed 
in the register be. Qui defensionem commodum et 
salvationem per prtsdictas waUiaSy giUturas, ponies, 
calceta et gurgites habere poterint nuUatenus par- 
' cantur. And the charter of Romney Marsh seems to 
bear the same sense, viz. Quod pro securitate dicti 
marisci districliones Jiant ita quod ague fiant se- 
cundum portiones majores et minores quas homines 
habent in eodem marisco : but high grounds by 
nature need not engines of art to defend them. 
Rooke'fCase. And in Rooke's case in Sir Edward Coke's fifth report, 
and Keighley's case, it is truly declared, *' That the 
grounds lying on the level which are in apparent 
danger subject to surrounder, are only chargeable to 
repairs by this law :" but yet grounds lying on high 
mountainous places may be by custom, prescription, 
or tenure, liable and stand chargeable to repairs 
of walls, banks. Sewers, goats and other defences. 
And in such cases though they be never so high, 
yet these laws will reach unto them : but no charge 
is to be imposed on them by this statute, and by 
force thereof only, without a special custom or pre- 
scription to warrant the same. 
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Annuity. 

Ir a dean and chapter or other corporate persons or 
body politic be by prescription to pay a yearly annuity 
to J. S. and his heirs^ J. S. is not sessable for his 
annuity^ yet the said corporate or politic persons pay 
the same in respect of their lands which lie in danger 
of surrounding, and so the grounds be subject to 
these laws: but it issueth not thereout. And the 
said corporate and politic persons are not charged 
jn their lands^ but in respect of their lands to pay 
the same. 



* Commons. 

Those persons which have common of piscary^ tur- 
bary^ or of pasture in great fens^ marshes^ and wastes^ 
may be charged : but commoners in agris seminatis 
after the corn severed^ as stock commons which be of 
a small value^ are not to be charged for their com- 
mons, but for their lands. 



Ferry. . 

He which had a ferry over a river was in 31 Lib. 
Assiz. pi. 10. charged to repair the river ; and so for 
a ferry one may be charged by this law. 



*[137] 
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Herbage. 



He which hath the vesture or herbage of grounds, as 
prima tansura vd vestura teme, may be charged to 
the repairs. 



Free passage. 



It appears likewise that those persons which had 
passage for their boats on .the river were to be rated 
towards the repairs in 37 Lib. Assiz. pL 10 : but this 
is to be intended of those persons which bad free and 
customary passage thereon, as a liberty and inherit- 
ance ; and was not meant or intended of poor boat- 
men which come thereon with their boats accidentally, 
by the general custom of the realm. 



►[ 1S8 1 sparks. Warrens, Chases. 

A MAN for his park of deer, and warren of conies 
shall be charged if these liberties lie within the level: 
but for chases I suppose one is not chargeable only, 
for deer which be fetiB natune not bound to certain 
precincts ; but in that case the owner is only to be 
taxed for the soil 
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Mart, Fair, or Market 

Also if one have only the liberty of a mart, fair, or 
market to be kept in a place which is subject to 8ur- 
rounder, in my opinion, because they are but casual 
in their profits, ^fl) and not continual in their being, 
although they be conscribed to place^and circuit, yet 
being no part of the soil, nor of the issues and profits 
thereof, they are not taxable within these laws. 



Offices. 

The office of the clerk of the market, town clerk, or 
such like, although these officers be confined to a cer- 
tain place and precincts within the level which is sub- 
ject to surrounder, are notwithstanding exempt from 
these taxations. 



Proxies, Synods. 



Hb which hath proxies or synods of annual sums of 
money, such as was in the case of proxies in the Irish 
Reporte, is not sessable within this law ; for although 
the person is charged therefore in respect of the 
grounds, yet the same doth not issue thereout. 

(a) See post. ^1. note (a). 
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The mortgagor for the title he hath by the condi- 
tion to reduce the lands back again to him^ or he 
*[ 139 ] which hath ti*tle to land by action, condition or entry, 
or he which hath a contingent use, shall not be taxed 
for them. 

Neither was cestui que use at the common law 
«TH. 8. before the statute of 27 Hen. VIII. of uses, nor is the 

bargainee of land before the deed be enrolled, sessable 
by this law. 

Neither is one who hath the presentation or nomi- 
nation to a church as patron, or he which is founder, 
for his foundership, taxable within this statute ; yet 
they be tenements, the largest words of charge withia 
this law : but thelaw intends the immediate possession 
of such tenements which be proficuous, and not these 
things which be tenements in law, and which be but 
conveyances, and their fruit is ceremony without 
substance. 

This law n^ettieth down such things for thie which 
one is 'chfiirgeabie, viz. '' He ivhich hath knds, tene- 
ments, rents, common of pasture, profit of fishing or 
other commodities ; and such as have safety, profit, de- 
fence, or any other commodity ;" these be the words 
of charge recited by this law. This word la nd\% of 
large extent, for it reacheth to houses, arable, pas- 
ture^ meadow, mills, tofts, and to all other edifices, 
moors, marshes, woods, wood grounds; for all these 
the earth is the substance et omne solo cedet, and the 
(Several increases thereof be but qualities. 

The word tenements is of larger Extent than lands; 
for it containeth all which the word lands doth, and 
all things else Which lie iti tenure ; 'so that I think it 
shall be but labour lost to enter farther into the par^ 
ticulars thereof. 
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Lord and Tenant. 



If there be lord and tenant^ and the tenant holdeth 

of the lord by yearly rent services^ the lord may be 

rated as well for his rent, as the tenant for his land, to 

annual repairs, as well as to accidental^ by reason of 

these words in the statute, that is, '' that every one be 

rated and taxed according to the rate of every person's 

rent, tenure, or profit ;" *here be full words to charge *[ 140 ] 

the lord for his rent ; and so rent charges and rent-seek 

shall be 8ul:gect to sesses in this kind. For otherwise, 

the tenant of the grounds may be undone thereby, in 

regard the rents going and issuing out of the grounds 

may amoQnt to as much almost as the yearly value of 

the grounds does. But if the rents be so small as they 

are scarce worth the gathering, then in discretion the 

Commisaioners may spare them; for de minimis non 

curat lex. 

Also whether the remainder man, and he in rever- 
sion depending upon an estate in tail shall be rated 
and taxed or not, by the power of these laws, is an 
apt question for this place ; and therein my opinion 
18, that being dry and fruitless remainders and rever- 
sions, they shall not be sessed to the repairs : but 
the tenant in tail in possession shall be solely charged ; 
for it is more to be feared that tenant in tail will 
cut off the remainder and reversion by a recovery, 
than that the sea shall drown his estate by an 
overiow. 
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Lessee for years, and he in reversion. 

In the case of the lessee for years and for life^ and 
those in reversion and remainder^ there is a greater 
cause of dispute than between tenant in tail^ and be 
in the reversion. And because it is an often case^ 
I have therefore taken the more pains to resolve the 
same. 

First, the lessee is in the present possession^ and 
so is subject to all ordinary charges; and with this 

Jeffrey's case, agreeth Jeffreys* case in Sir Edward Coke's fifth Re- 
port ; for there the case was resolved^ that where the 
inhabitants of a town were assessed towards the re- 
pair of a church, there the lessee for years was 
charged, and not the lessor^ though he had a yearly 
rent reserved. (a) 

*[ 141 3 *For in point of the rent this case and that will dif- 
fer^ by reason rents be expressly within this law; (a) 
but 1 now speak of a lessee where no rent is reserved. 

17 Ed. 4. In 17 Ed. IV. f..6. a tenth was granted to the King 
by Parliament^ of the Value of their lands^ and the 
lessee for years was charged therewithal, and so was 
the law there taken, if the Parliament had given the 
tenth part of the issues and profits of the lands. 

J^iel The case of the Proxies in the Irish Reports doth 

in m]( opinion in reason resemble this case ; for the 
case was there. That the Bishop of Meath in Ireland 

(a) And the lame resolution was by all the judges of the King's 
Bench in the case of Paget and Cmmptoii, Pasch. 41 Eliz. upon 
view of Jeffrey'^ case, Cro. Eliz. 669. [Ed. 1685.] 

(a) Ante, 135. 
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had a proxy of fifteen shillings payable out of the 
commandery of Kells, then parcel of the possessions of 
St. John's^ all which came to the Crown by the dis- 
solution of monasteries in that kingdom ; and after 
the said Bishop granted the said proxies to Queen 
Elizabeth^ and after Queen Elizabeth made a lease of 
the commandery to Dr. Forth^ reserving a yearly rent^ 
:without mentioning the proxy ; and it was there re- 
solved that Dr. Forth^ the lessee for years^ should be 
at the charge to pay the said proxy, with all the 
arrearages thereof which did incur in his time : and 
so in the case of a rent-charge the lessee is charge- 
able^ and he is to pay the tithes and the composition 
money due therefore. So that these cases sway 
strongly against the lessee for years, to lay the whole 
charge upoR him, and to exempt the lessor. 

But yet we must here distinguish and make a dif- 
ference between annual repairs in ordinary things, 
and extraordinary repairs. For to furnish the de- 
fence with petty reparations, they shall be laid only 
upon the lessee for years or for life : but if a nrw 
ymll, bank, or goat, or sewer, be to be built new and 
erected, or if the ancient defences be decayed in the 
main timber, or in the principal parts thereof, here 
as well the lessor as the lessee shall be put to the 
charge ; for these things be not ordinary and annual 
^charges, but do reach from the beginning of the *[ 142 3 
lease to the top of the inheritance. As for petty re- 
parations they are by intendment to continue but for 
a short time, which are likely to be spent during the 
term and lease : but these new defences are appa- 
rently done to save the inheritance. And this differ- 
ence holds good correspondency with other cases in 
our law, as in 49 Ed. III. f. 1. and 3 Eliz. in Dyer, i^ii\^jiy^^ 
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t 198^ and in that book again^ f. 134^ and in difen 
other books it is holden for law^ that if a house in 
lease decay in the groundsels^ post or balk^ in the 
great timber^ in direct wearing by tract of time^ and 
not in default of the lessee^ the lessee may take and 
cut up timber growing on the grounds leased to 
repair the same^ and the lessee shall be at charges of 
workmanship ; for the repairs are in matter of right, 
and do the lessee good during his lease, and the lessor 
after the expiration thereof. And because these great 
repairs extend to both their goods, therefore they shall 
1)oth be contributory thereto : but if a bouse be de- 
cayed in splinting, thack, walling, or in such petty 
matters, the lessee for years shall be at the sole diarge, 
for these may be spent in his own time. 

So I suppose my meaning is herein well perceived, 
which is, that in petty, annual, and ordinary repairs, 
the lessee alone shall do the same ; but where the 
same wants in great timber, or when a new defence 
is to be built, they shall both be at the charge. And 

7Jac.c.80. with this the statute of 7 Jac. c. 20. doth directly in 
reason agree withal ; out of which statute it is plainly 
to be observed, that in the great repairs, as also in 
the new building, as well the lessor as the lessee 
shall be both at the charge. Yet in the statute of 
S Ed. y I. c. 8. there is a clause in effect. That all 
lots, scots, and sums of money hereafter to be rated 
by the Commissioners of Sewers upon the King's 
lands, shall be gathered or levied by distress on those 
grounds as in case of other persons ; and that all bills 
of acquittance signed with the band of such receiver 
or collector shall be a sufficient warrant to the au- 
ditors and receivers, and other (he Kjng'is officeii, 

*[ 143 ] for al*Iowance to the farmer or tettant to tb^ King's 
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Majesty ; whereby it appeareth that.the farmer of the 

King shall not be at the charge^ but His Majesty ; 

yet by the statute 13 Eliz. c. 9. it may be collected isEli2.c. 9« 

that the lessee for years shall be charged : but all these 

are to be reconciled with my said diversity, (a) 

But now it may be objected to me^ Sir^ do you Nota. 
think it reasonable or possible for Commissioners of 
Sewers to take notice at the first of every private 
man's inheritance^ and the several estates which the 
parties have therein^ when it will scarce be possible 
by private search to find them out? 

To this I answer^ that it is not reasonable to tie 
the Commissioners to such difficult and obscure bu- 
sinesses : but it is sufficient for the Commissioners 
to inipose or lay the rate, tax, or cess on the grounds, 
or on the visible possessors thereof: and if the mo- 
ney so rated be demanded on the lessee for years^ or 
for life, or if the goods be distrained therefore, or 
they be compelled to pay the same, then they may 
come before the Commissioners, and shew forth their 
lease, and make it appear that J. S. hath the rever- 
8ion» and as the case is, to be charged as well as 
himself; and upon due proof thereof made, the Com* 
missioners upon hearing the parties on both sides 
may apportion the tax on either of Ihem, as injus- 
tice, discretion, and true judgment is requisite. And 
80 if a tax be set upon land, the owner may come 
in before the Commissioners, and make it to appear 
before them, that J. P. hath a common and rent 
thereout ; and upon proof thereof made, the Com- 

(a) Bat Heath, Justice B. R. in the case of Comrnlas and Mas- 
satra, was of opinion that the Commissioneis of Sewors may charge 
the IjBSSor or lessee, at their discretion, though it were for a new: 
defence. March 198. [Ed. 1685.] 
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missioners are to lay the charge accordingly. And 
80 it shall not tie the Commissioners at the first to 
L 144 J lay the charge upon * every particular person^ for 
that were opus infinitum et impossibile ; but to relieve 
the parties upon their complaint: and this maybe 
easily done^ and it stands with the justice of these 
laws so to do. And if the parties grieved will not 
complain for relief^ let it be justly accounted their 
own folly^ and no injustice of the Commissioners ; 
1 H. 4. c 12. f^j^ jjjg ygj.y gtatute directs that such as are grieved 
shall have relief upon their complaints^ which con- 
firms my opinion in this point 



Taxes, Rates, and Assessments imposed merely frji 
the Laws of Sewers, (a) 

1 HAVE formerly put nine several matters to tie men 
to the repairs ; and tbis^ by the laws of Sewers^ is the 
last^ but not the least of them. I propose these 
to be by the laws of Sewers^ because they be not 
backed^ helped^ aided^ or assisted by customs^ pre- 
scriptions^ common rights or by any other rule of 
the common law^ or by tenure or covenant^ or any 
act of the party^ as all the rest be, but are only 
composed, made^ ordered and directed by the sole 
power and authority of these laws of Sewers : and 
these are such as fall out of all the former rules, and 
therefore in nova causa novum remedium est adhi" 
bendum. But yet, before I enter into my own vlrorks^ 
I will set down and declare the opinions delivered in 

(a) See Com. Dig. tit Sewen, E. Yin. Abr. tit Sewers, B. 
See also onto, 13d ; and note (a) 120 ; and post pp. 223, 223, 224; 
dnd notes ib. 

See Appendix, Nos. 7, 8, 9, 10. 

2 
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Rooke's and Keighley's cases^ which seemed one of 
them opposite to the other : for in Rooke's case Rooko's casa. 
it is said, that if one.be bound in respect of his lands 
to repair a wall or bank by tenure^ prescription^ or 
otherwise, that yet the Commissioners of Sewers 
could not assess the said party alone to repair the 
same, and said that the Ck)mmissioners were not tied 
to the rules of prescription, tenure, custom or other- 
wise, but ought to assess all the level to do the same, 
which are to have good thereby. But tliis being mis- 
taken, is very jui^tly and discreetly altered in the said 
case of Keighley by the author himself ; — for how could Keighle^s 
it be presumed that the learned makers of this worthy ^"'^ 
law would have stricken * down at one blow so many *r 1451 
thousand prescriptions, customs, tenures, covenants, 
and uses, as be within this realm, which be tied and 
bound to do and make the repairs in this kind, some 
in consideration of houses and land, others for yearly 
rents, and for other causes, which to have set at 
liberty, and to have imposed the charge on the 
levellers, would have wrought and brought a won- 
drous innovation, change, and alteration in these 
works ; all which by this exposition are freed and 
saved : but yet there be certain cases which of mere 
necessity lay the charge upon the level, which are 
as follows: — 

The charge upon the Level, (a) 

First, If any grounds were heretofore by custom, 
prescription, tenure, or otherwise, obliged and bound 
to repair any wall, bank, river, sewer, goat, sluice, 
jetty, or other defence, which grounds so charged 

(a) See p. 115, n. (a). Com. Dig. tit. Sewers, E. 4. Yin. 
Abr. tit Sewers, C. 
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have been of late devoured and overflown by the sea, 
and 80 remain ; the Cpmmisfiioners of Severs are 
in that case tied to lay the charge now upon the level, 
which stands in danger of taking hurt by the not 
making the repairs, or which are to receive good by 
the doiug thereof. 

Secondly, Also if A. B. be bound by the tenure of 
his land to repair a bridge, calcey or bank, and he 
dieth without heirs, whereby the land escheateth to 
' the lord of the fee, in this case the tenure is 
ended, and the chief lord is not bound to the repairs, 
and therefore now the charge must lie on the level, 
and so is the law if this tenure had been in other sort 
extinguished. 

Thirdly, Where no persons or grounds can be 
known, which ought to make the repairs by tenure, 
prescription, custom, covenant, or otherwise, then 
the Commissioners of Sewers are to lay the charge 
on the level. 

Fourthly, If John a Style be chargeable to make 
the repairs, and be not able to do the same, here the 

, . , , , level is to be char^^ed to assist him therein, as ap- 

case. pears in Keighley's case. 

*C 1^6 ] *Fifthly, If J. S. by reason of his lands or otherwise 
be tied to repair the sea bank, but tiie hazard is so 
apparently dangerous to the country, that J. S. in all 
likelihood cannot repair the same, and so the country 
might be in danger to be overflown e'er J. S. alone 
could do it, here also the country on that level is 
to be rated and taxed towards the same. Keighley's 
case, (a) 

(a) And so Roll, in the case of the Inhabitants of Outwell, 
&C. if it ,be to prevent, a present and public danger. Style 192. 
[Ed. 1685.] S. C. Style 178, 184. 

1 



Lectura Secunda, ^'^'^ 

^ Sixthly, If the sea at the spring^tides^ or at extra- 
ordinary casual swelling tides or floods^ have broke 
down the fences^ and overthrown the banks^ and 
drowned the country, without any default in the party 
who was tied to have repaired the same/ the level shall 
in this case make up the breach ; (6) for things which 
happen extraordinarily by the sea or great waters^ 
which neither policy of man could prevent^ norindus^ 
try or force could resist, are counted inevitable and 
indefensible. And so is the law in the case of lessee 
for years or for life : if they suffer by neglect their 
banks or walls to be broken down, and their grounds 
surrounded, they be punishable in an action of waste ; 
but if those grounds by the extraordinary rage and. 
violence of the sea or waters be borne down, and their 
grounds surrounded thereby, they are in this case 
fr^ed from all wastes ; and in proof thereof the case in 
28 & 29 Hen. VIII. Dyer fol. S3, is much to this pur- «» H. s. 
pose^ where one made a lease for years of grounds to 
J. S. lying near the river Exe, and the lessee cove- 
nanted to sustain and repair the banks of the river to 
preserve the meadow from surrdunder on pain often 
pounds ; yet after an extraordinary flood, the banks 
were broken down^and the meadows were surrounded^ 
and it was there holden to be no breach of cove- 
nant, (e) 

*Nota; This was in the case of a fresh river, where- L **« J 
by in this case the law must lay the charge on the 

(b) Ace. The Ring v. The CommiBsioners of Sewers for the 
Western Division of the County of Somerset, 8 T. R. 313. and 
•ee anie^ p. 115. n. 

(c) And. that he should be excused from the penalty : but 
jet he must make and repair the banks in convenient time. [Ed. 
1686.] 

N 
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fevel, if any danger be likely to ensue by the protract- 
ing of time, (a) 

Seventhly, If one do hold bis land by the yearly 
payment of ten shillings towards the repair of a wall^ 
if this money will not defray the charge, the rest must 
be laid on tixe level. 

Eighthly, If a new wall or bank be to be erected, 
or« new Sewer> trench or river to be cast, or sluice 
or new goat to be built, in these cases the Commis- 
sioners must lay the charge on the kvel which are 
to take benefit thereby, (6) as weU for new builditig 

(a) In an action of waste brought in C. B. against the lessee, for 
suffering the sea wall adjoining to his land to be ruinous, per que 
perjluxum et r^uxum MariSy h terrefitU sarroundj Dyer^ C. J. 
held, that tbough the lessee shall be excused where the waD is 
borne down by the sudden violence of the sea, and the land sur- 
rounded thereby, and the same could not be prevented ; yet if 
there be a small breach in the sea bank or wall, and the lessee doth 
not repair it, but suffers it to continue, so that afterwards the vio- 
lence of the sea breaks the rest of the wrdl, and surrounds the 
fand, that in that case it is waste in tbe lei^e, for it was his owa 
iknlt that be did not amend it at the beginnii^, Moor <62, 63. 
See the same difftre»06<lakeB by Dyer and Welah in another case* 
Mdor 73- 

But this difference was not allowed for the banks of the river 
of Trent, 6 Eliz. in the case of Griffith, who brought an action of 
waste, for that the lessee suffered the banks of the said river whicb 
ran by the lands to be unrepaired, whereby the water brake iAie 
banks, aud surrounded the lands. Fdr there it was said by4dl 
the Judges, that the Trent is not so violent, but that the lessee by 
his policy and industry might have preserved the banks, and 
caused the water to hove run within its limits, Moor 69. so that it 
seems in such CaAe, where these is neither sea ^or ai^ extraordi- 
nary high swelling waters, but a river of an ordinary .and -gentle 
Current, such excuse of the lessee is not to be •received : but if 
there be my rmipivonand wrroandrnf^ it4s wiistf. [£d. 1686.] 

(b) But see 19 Vin. Abr.429.pl. 13. 
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thereof^ as with the uiaintaiDing of them ; for in th^ 
case of new defences there can be no p.rescriptipo^ 
costoiD, or tenare^ boimd to do the same. 

Aad« lastly^ In ^ase there be a great port in the 
coaotry^ by the which the whole country haith bene* 
fit; for the port and have^s^ as bath be^i) said^ be 
wtia etjoHMB Begni, and jare the defences tp the whole 
country tempore paeis et tempore belli; and are those 
plaires^ by means whereof the uplatid cpiiotries, be 
made partakers of the sea commodities ; therefprie^ 
in my opinion^ the ei^traordinary repairs of theae 
be aot altogether tied to the level, as in other cwf^s, 
jDor to prescription or custom of repairing, nrhich ex- 
ienda but to ordinary Refects; bat upon great aad 
Jirgeat neoessities, for the safety of the port^ upM 
the welfare whereof .the safety of the cpwtry d^tii 
4epend, the whole country are oblige4 and bound to 
^epAtribute toward3 the repaii^(c) for th4se rieasoQP 
Ibllowiag :-i^ 

^Firsty Pv that in time of poape it is the gate which *[ 1^9 ] 
0|^eth itsielf tp let in from foneigq parts the ship^ 
4ad barks, which bring hither to this iajaa^ such mer'- 
chandi;&e8, wareSj and coimmo^itiefl, both for our prp&t 
n^ pleasure, as we have need to we. 

Secondly, At these ports we ship out (p foreign 
nations oar excess of corn^ clotip, skins^ }ead, and 
other wares, wherewithal we do abound, and receive 
in truck therefore other things morq useful and ne- 
cessary for us. 

Thirdly, In tiiBC of war we have sWpplng here^for 
our soldiers, and means at the easiest charge to trans- 

Xc) 0|ie wJio ha^ a port is olbliged to rTtepjur i^ or Qther«rise 
be mfkj be indicted. Lutw. 1.623. 

n2 
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port them to such places as the King and Council 
shall direct. 

Fourthly, In those ports are commonly g^reat havens^ 
^bicharethe chief receptacles of all our fresh waters^ 
into which the waters which drown the grounds of 
the countries adjoining are conveyed. 

And^ lastly^ It appears by divers auibors, that a 
country well furnished with ports and havens is not 
more strengthened than honoured thereby ; and if it 
be as lawful as convenient to put a case of Chronicle 
Hoi. Chron. law upon it^ in the 28th year Eliz. in Holingshead's 
Chronicles^ it appeareth what great care the Queen 
and the lords of the privy council^ and the knights and 
gentlemen of Kent^ took for the repairing of Dover 
haven^ what preparation was made for it, what mo- 
nies levied, and how forward all the country was to 
effect that work, may be a spectacle to others for to 
lend their helping hands to the maintaining of such 
worthy works^ being of all other the most honourable 
to our nation, and the most useful to the enriching 
thereof; for which causes in my opinion, because 
the mountains as well as the valleys have both sa2- 
vationem defensianem et commodum thereby, there- 
fore in time of need the one as well as the other 
should be charged by the power of this commission 
to contribute to the extraordinary repairing of the 
same, (a) 

• 

(a) A sea-wall was overthrown by a sadden and inevitable tem- 
pest; one within the level subject to be drowned, disbursed all 
the money for the buUding of a new waU. Afterwards the Com- 
missioners taxed every man within the level, for the repaying of 
the sum disbursed) with his damages, viz. interest for his money ; 
and tUi SBflilter being disclosed upon a return to a certiorarij 
Brampton, Ch. Just and Heath, Just B. R. were of opinion that 
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* I have now proceeded in this point of sins sq far^ *[ 150 ] 
that I take it I may justly here make my full period 
of this day's exercise ; and 1 have taken up the more 
time herein^ because thereupon a main part and 
strength of this law consists. And^ therefore^ I will 
now apply myself to my conclusion^ in the which I 
have already proceeded so far, that I have made it in 
Bome sort to appear, that some of the sesses in par- 
ticular are not well imposed, as the lessee in case of 
the new defences was not alone chargeable, for that 
he in the reversion was to contribute thereto, and 
that no imposition ought to have been laid upon the 
parson for his tithes; but the owner of the soil 
was to be charged for all: so that these two be 
already ruled for me. But yet if any of the sesses 
should be good, then I should fail in my conclusion ; 
*1 shall, therefore, set forth in few words that all tlie ^* 151 ] 
sesses are void. 

And the cause is this, that the draining of the su- 
perfluous waters in S. appeareth by my case to be 
only commodious for S., and that D. the other town 
had no good thereby. And it appears also, that by 
the repairing of the ancient Sewer in D. that town 
only had benefit thereby, therefore to assess S. to 
repair in D., and D. to contribute to S., where in 
those cases there could be no benefit, is directly 
against the letter and sense of these laws. But herein 

this charge was legallj imposed, as weU for the damages, as the 
principal monej; and that the Commissioners having jurisdiction 
of the principal, have jurisdiction likewise of the damages, which 
are the accessory. For who else would hereafter disburse aU the 
money in any imminent danger and necessity, if he should not be 
allowed use for his money ? March. 198, 199^ 300, 201. [Ed. 
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either of them ought to bare been at charge ^ith 
that by the which it took benefit^ and that not other- 
wise; ahd therefore the mixture marred all the mat- 
ter. And so upon all this I conclude my ai^ument 
afli I did my case^ that the new bank^ new river, and 
old Sewer^ were well decreed ; but that the assess is 
void in toto et iti qwdibet parte. 
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IN my two preoeding cases^ the maia body ol ihts 

^eat law was contrived^ and therefore I took a 

^eater and larger compass in my arguments therein^ 

than otherwise I would have done; and I am now 

come to the exeeution of these laws^ wherew the Ufo 

and Kvi^hoed of all laws consist And it may weU 

be said of execatioti^ as Mr. Plowden in Zoaclt and pj^^. q^^^ 

Stowelfs case, in his Commentaries, fiol. 3b6. saith of 

a fine, that it is^nis,,/rueto», exitus, el effeetus tegis / 

ao is execution the fruit, issue, and end of the law, and 

without it nothing is efifecteal, and till it come nothiag 

is material ; for to begin a rait, and May at the deda** 

ration, were a fruitless enterprise ; and to prooead 

on to judgment, and to go no farther, wete like a tra^^ 

veller which undertook a journey, and retprns or «ito 

down without farther mofing, before he earae at tba 

end of his intended progress. 

Law, as Cicero saith, is hut mutU8magist/raiiu$'^ Aha Cicero, 
magistrate is lex hqueM: but i shaill add aometbing, 
which upon the matter is the sum of aH things, that 
IS, that execuHo est lex agene. And because I esteem 



184 Leetuta Tertia. 

the time to be almost lost or roispeDt which is pro- 
logued out in preambles^ I will therefore now briefly 
divide this part of this statute into these ensuing 
heads : — 

Either in punishing the Clmprisonmentj 
body and person of <Fine^ or 
the delinquent with f Amerciament. 

*[ 1543 ^Orindoingexecution ^By distress 

upon the offender's < or by the 

goods ^Absolute sale thereof. 

Or otherwise in ex- ^By charging the land in per- 
tending upon the < petuity, or temporarily ; or 
real estate^ ^ by the absolute sale thereof. 

The true and due execution of all these in a just, 
legal, equal, and qualified decree^ requireth of all 
other parts of law this greatest and truest dbcretion, 
consideration, wisdom, and judgment of the Com- 
missioners. And 1 take it, it may stand as a ground in- 
fallible, that there be as many degrees of punishment 
as there be offences ; it behoveth therefore the Com- 
missioners to be circumspect, that they apply to 
every offence his due punishment ; for it is injustice to 
punish the offence committed in a wrong degree; to 
pronounce a traitor's judgment upon a felon, or a 
felon's judgment upon a traitor, is grand misprision; 
to imprison the body, or to fine the person where an 
amerciament is only due, is not only injustice in the 
Commissioners, but thereby also their discretions are 
to be drawn in question and censured. 

And seeing the statute doth so much lie upon dis- 
cretion of the Commissioners, as in many parts of 
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this law it is inenlioned ; it seemeth the parliament 
did give them to understand^ that such as were to 
meddle in those affairs should be both discreet and 
wise^ and should strive to become learned in those 
affairs. 

And therefore, for the better furnishing of them 
with the true understanding of the said parts of this 
statute, I have framed a case thereupon, which doth 
give just occasion to treat fully of them alU 



♦TAc Third Case. ♦[ 155 ] 

A. GAVE the office of a ranger of a forest, to which a 
manor is belonging to J. S., et ahnepti, and to the 
heirs, males and females, of their bodies in frank- 
marriage, and dieth ; B. and C. their legitimate son 
and daughter, and D. their bastard daughter en- 
ter, and dieth in seisin, and E. her daughter enters. 
The Commissioners of Sewers at a Court make a law 
that a goat shall be repaired ; and assess severally A., 
B., C, and E. to do it, upon surmise that they all had 
benefit. B. and C. refuse to obey, for which B. is 
imprisoned and C. is fined ; A. and E. tender pleas 
of discharge, which are refused, and they are seve- 
rally fimerced, and a law made that A. should be dis- 
trained, and for non-payment the distress to be sold, 
without allowance of replevin ; and the interest of EL 
should be also sold, because she hath nothing to be 
distrained by. 
I conclude the Commissioners of Sewers have 
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done due justice upon the offenders in every part of 
this law. 



Argumentum Lectoris. 

The passages of this case are both at the common 
law and by this statute. The common law is 0ie 
means^ but the statute is the matter^ I must insist 
upon. But seeing the statute law can receife no 
due construction^ but by the rules of the common law, 
I have therefore made a harmonial composition of 
them both in my case; and I do distinguish and 
branch out my case into these ensuing points, — 

Points at the Common Law. 

Imprimis, Whether this office may be entailed or 
not^ 

Secondly, Whether it be an ordinary entail, or a 
frank- marriage? 

Thirdly, Whether the bastard be inheritable to 
this estate or not? 

*C '56 ] * Points upon the Statute. 

First, Whether the Commissioners have a Court, 
or only the strength of the Commission without a 
Court? 

Secondly, Whether Commissioners of Sewers 
have power to imprison and to fine: if so, then whe- 
ther they have well behaved themselves in this case, 
or not? 

Thirdly, Whether this law doth admit of any pleas, 
and especially of pleas of discharge ? 
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Fourthly; Whether the law made touching the 
distress be well made^ because it seemeth prima facie 
to oppose a main point of the common law in deny* 
ing of replevins. 

Fifthly, and lastly^ If the law made for sale of lands 
or tenements in tail be warranted by this statute or 
not? 

These be the materials of this case, wherein you 
may perceive by the beginning, what you are to ex- 
pect in the sequel and conclusion of my argument. 

These points upon the statute are of great conse- 
quence and importance, and tend much into the 
powers of these laws ; in the handling whereof, ac- 
cording to my wonted fashion, I intend to maintain 
the affirmatives of my case. 

First PoinL 

I did not intend it a point of any importance in my 
case^ whether land might belong to an office; for that 
in the 1 Hen. VII. foL S8. in Sir Richard Croft's 1H.7. 
case^ it is resolved it might. For there land did be- 
long to the office of a forester^ and might belong to 
the office of the warden of the fleet, and also to a 
corody which was no office^ and these as well as to a 
spiritual office, parson, vicar, prebend^ or such like, (a) 

*But whether or no these lands might be parted *[ 157 ] 
from the office by alienation, I thought that an argu- 
mentable point. In 6 H. VIII. Dyer, f. 2. Emsonne's 
case^ it is said, if the King create a duke^ and grant to 

(o) And yet k hath been hold that land ma j be appendant to 
offices of inheritance, but not to offices for life ; for then the free- 
hold would npcm the death of eyetj officer be in abeyance. Dyer 
a. £. 6. 71. Davis Rep. fol. 34. [Ed. 1G85.] 
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him an annuity to maintain his dij^nity^ that annuity 
was so incident to his dignity as it could not be 
severed therefrom ; and so of lands belonging to a 
parson^ vicar^ bishop, or such like^ because they were 
given to the maintenance of them in their places ; and 
therefore if these were severed^ they might be recon- 
tinned again to their successors. 

plo.Coiii.377. And in the case of Sir Henry Nevil in Plo. Com. 
an office of a parker was granted to two^ and annuity 
for the exercise of it ; and it is there resolved that 
the annuity might not be severed from the oflke: 
and so it might be said in my case^ That the manor 
which belongs to the office was at the first laid 
thereto^ or given therewithal for the maintenance of 
the officer in his place by the founder, and so may 
' not be severed therefrom without his consent. And 
touching the entailing of the office of the ranger of a 
forest, it is held in Manxel's case in the comment of 

Plo. Com. [1] Mr. Plowden, that the office of a bailiff or receiver of 
the rents of a manor may be entailed, (a) 

So an use and a copyhold, because these concerned 
and depended upon land. But the office of the master 
of the hawks, or the master-ship of the horse, could 
not be given in tail within the statute of West. S. 
De Donis Conditionalibuft, nor an annuity which 
chargeth the person. (6) Yet all these may be given 
or granted within these entailed limitations, but yet 
they are no entails within that statute. 

(a) And so it was resolved hj all the judges of England in 
NeviPs case, Co. 7.' 121. and that the office of steward of a manor 
might be likewise entailed within the statute De Donis CondUion- 
aklMs. [Ed. 1685.] 

(b) Nor is an annuity granted by the King out of Barbadoes 
duties within this statute. Stafford v* Buckley^ 2 Ves. 170. 
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♦I am of opintoo^ That the office of a ranger of a ♦[ 158 ] 
forest cannot of itself be given in tail, but having a 
manor belonging to it, makes the question of more 
moment ; for as the office de se is not entailable, so 
the land per se may be entailed. But land in our 
case is not the principal, but the accessory^ et accea- 
sorium sequitur suum principale; and therefore 
seeing the land follows the office, as the shadow doth 
the body, and passeth outof his own kind by the ce- 
remony belonging to the office, and not by the cere- 
mony by which land is transferred and passed, I 
should therefore take it, that the estate of the land 
should be such as the office of itself might bear, ivhich 
could not be entailed ; yet because in the said case of 
the forester, with land belonging to it, it is taken to 
be in tail in 1 Hen. VII. aforesaid, with a remainder i h. 7. 
thereof over in fee, I am therefore concluded to make 
any farther question of it, and so I leave it as I found 
it, and do pass to the argument of the other points. 



Second Point 

The second common law point is. Whether this 
gift in my case be a frank- marriage or another entail 
I have observed in books that there be five things 
incident to a gift in frank-marriage^ viz. 

First, It must be to or with a cousin within the four 
degrees. 

Secondly, The word frank-marriage must be li- 
terally expressed. 

Thirdly, The reversion must be left at the time of 
the g^ft in the donor ; and then there be two other 
things follow as consequents. 
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Fourthly^ Acquittal of payment of rents and ser- 
vices, (ja) 

And^ fifthly. Warranty to secure the estate. 

And the want of these or any of these in the 
creation doth destroy that estate in the conception. 
*^[ 159 3 ^Here seem to be tvro impediments in my case to 
hinder this gift to take root as a frank-marriage. Itii 
made abnepti, which is the cousin in the fourth degree 
and the last in those ^ifts, whereby the gift that way 
cannot have his full operation^ for that the first |»eir 
of their bodies is out of the former privileges. But 
in regard 1 take it that a frank-amrriage doth mor^ 
jres|^t his original creation in mcepto than the de- 
scent of the privileges to the heirs in suo progresw^ 
1 take this to be no impediment to hinder this from 
being a gift in frank-marriage. But here tl^e word? 
in the gift preceding the word frank-marruig^ dp 
differ much from it ; for by the special limitaUon t\^ 
heirs females shall i^nherit with the beirB fnaloi, 
simtd et semel as heirs in common ; but in the case 
of the frank-marriage heirs males shall first inherit 
single^ and for want of them then the females. 

I do agree the law^ that in cases where the special 
words of limitation may in construction be made to 
agree with the word and limitation of art coateined 
in firank-marriage^ the gift shall be taken a frank- 
is H. s. marriage, as in the case of 12 Hen. IJI. It. 6uC Fit?. 
Mordaunc. plac. 52. wbere lands were gii^en in frank- 
marriage to R. S. cum Alicia sorore le donor ita qn^ 
post mortem dicUs Alicue et puerorum moirumj the 
land sliould revert to the donor ; aiid this wft:S ^d- 

{0) But the 4enaBt in fntiik-inaimag^ Asik do feaJt j^jaoooisiiog to 
LittletoD. [Ed. 1685.] 
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Jadged a gift in frank-marriage^ and the words ita 
4piod were bolden of no validity ; neither will the - 
ifirords of reservandum, reddendum, tenetidum, or loar- 
rantizandum. Thoagh they vary from the nature of 
a frank- marriage, yet they shall not destroy the same 
as an habendum may do, which is the word whose 
proper place Is to create the estate : and therefore if 
any thing come therein, which is repugnant there- 
unto, the same will alter the quality of the gift. And 
with this agreeth the case in 45 Ed. 3. title Tail 14 ^^^- *• 
and 31. where lands were given to J. S. in frank- 
marriage with B. the daughter of the donor, haben- 
dum to them and their heirs ; and this was held a fee- 
simple, and no frank-marriage, {a) *And the like law *[ 160 ] 
IB where lands are granted in frank-marriage, the re- 
mainder in fee to J. S. and his heirs; the frank-mar- 
riage is defeated by the opinion in Br. Cases.' (a) 

And so in my case, because there can be nd recon- 
ciliation between the special words of limitation in my 
case, and the word frank-marriage, I am therefore of 
opinion that this gift is an estate in tail, according 
to the special limitation, and no frank-marriage. (6) 

(a) So in Webbe and Potter's case, Owen 26. [Ed. 1(585.] 
(a) And G^odb. 90. And if lands be grven in fraohbL-marriage, 
the remainder to 'the heirs of the husband, by this pemainder the 
frank-oaarriage is defeated. Moor 643. £ase 888. [£d. 1685.] 

(ft) Note, , The cases here put are of a remainder in fee-sim- 
ple ; for if lands be given in frank-marriage, the remainder to the 
donees, or to a stranger in tail, the gift in frank-marriage stands 
good, notwHihstanding flhis remunder, because tlie donor hath still 
the reveraioK n fee in himself, and the donees An irank-maritiage 
hold of the donor, Go. 1 Inst. 31. b. Godbolt 20. Webbe and 
Potter's case. [Ed. 1685.] 
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Third Point. 

Whether the bastard shall inherit to have an estate 
in tail is the third common law question ; for 1 am 
clear of opinion that a bastard cannot inherit to a 
gift in frank-marriage, because adultery and fornica- 
tion, which is the seed of every bastard, is opposite to 
marriage, and in breach of that powerful link and 
knot of matrimony which' is an ordinance derived 
from the Divine power of the Almighty. And there- 
fore, seeing marriage is the material consideration of 
. such a gift, bastardy the opposite can never (being 
out of the consideration) come within the privileges 
to inherit this estate. 

♦r 161 1 * So if 1 give lands to J. and S., and to the heirs of 
their two bodies lawfully begotten, their bastard can- 
not inherit to this gift, because he is not heir of their 
two bodies lawfully begotten : but if the word law- 
JvUy had been out of the limitation, then I see no 
reason but that a bastard may inherit to an estate in 
tail, as to a fee-simple conditional, which he might 
hav^e done at the common law, (a) seeing an estate 
tail may be made before marriage, as expecting^ to be 
confirmed thereby ; and so a bastard born before 
marriage is by the consummation of a succeeding 
marriage made capable to inherit to them, if his pos- 
session continue without disturbance to his death. 

Plo.Com.57. Yet in Plow. Com. f. 57, in Wimbish and Tailbois' 
case, it is said that if there be a bastard eigne and 
mulier puisne, and the bastard afler the death of the 

(a) This opinion is deariy wrongs see post, 163, lu 
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Mcestor entereth into entailed lands, and dieth seised^ 
this dotb not bind the mulier in case of estates tail^ asr 
it doth in an estate of fee-simple : and voucheth for 
authority in the point, 39 Ed. III. plac. ultimo, where ^® ^' ^» 
the case is^ that lands were given in tail to J. S.^ the 
remainder in tail to C.^ and J. S. hath issue by a wo- 
man a bastard, and dieth seised, and then the bastard 
dieth seised, having issue, he in the remainder may- 
recover the land against the issue of the bastard; 
affirming that the continuance of possession in the 
bastard shall not be prejudicial to him in remainder. 
To which opinion 1 do subscribe, because he in re-^ 
mainder is a stranger in bloody and so cannot be con* 
eluded as the mulier shall be ; for a mulier indeed is 
like a graft drawn out of both the bloods of father 
and mother : so the bastard is a slip which is de- 
rived from the same stock, and had his being there- . 
from. 

And for my own opinion, considering the statute 
of Westminster 8. De Bonis doth accept of gifts in 
tail made before marriage, upon the hope and ex- 
pectation of a succeeding marriage to perfect the , 
same, even so the marriage succeeding to a bastard's 
birth gives him and his issue a privilege in these cases 
of descent which is denied to other bastards, or mere 
strangers. And 1 see no reason where*fore that maxim *[ 162 ] 
and principle of law should be altered by the said 
statute of 'Westminster 2. : but because Montague's 
opinion in Mr. Plow. Com. sways the other way, I 
will therefore submit this point to men of greater 
judgment than my own ; so that if the law fall out 
for the bastard issue, then she should have title to the 
half part belonging to the females, and to no part 
belonging to the heirs male. And with this conclu* 
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tlon I do here end my common^ law points^ and wiS 
now resort to the handling of my statute points, (a) ') 

,< (a) In the case of Blodwell v. Edwards, Mick. S8 & 39 EliK. 

B. R. Popham, Chief Justice, and other of the judges, were of 
opinion that if a limitation be to such issue of the bodj of a woman 
as shall be reputed to be begotten bj A. on her body, and she hatU 
afterwards a bastard who is reputed to be their issue ; the bastarA 
can never take by such a limitatimi : for the law hath not anj ex-% 
pectancy that any such person should be, nor will giye liberty or 
scope to provide for such before they be ; and if he cannot tak^ at the 
time of his birth, he never afterwards shall take. Now the bastard 
was not capable to take at the time of his birth, because he could 
aot then be reputed to be the son of A. ; for none can gain' such 
a Tepntation at the instant time of his birth^ but it must be gBhuoi 
by continuance of time, and reputation of the country. The limits 
ation also to one and the issue of his body is always to be intended 
lawful issue, and the law will never regard any other issue, Cro. 
Eh'z. 510. 

*r 163 1 * ^^*^^ opinion directly contradicts that of our Reader, vizi 
that if lands be given to J. and S. and to the heirs of theii* twa 
bodies begotten, without the word to^%, a bastard may take 
)>y such a limitation. And the case seems to be stronger against^ 
him because he puts in the word heirs ; for though a bastard may 
be the issue of their two bodies, yet ^e cannot be the heir of their 
two bodies. Nor can the marriage of J. and S., subsequent Xx^ the 
birth of the bastard, alter the case, if that in Croke be law: iotr 
although what our Reader aaith is true, that the statute of W. %, 
De Bonis y doth accept of gifts in tafl, mfidj^ before marriage, upon 

[^ . the hope and expectation of a succeeding marriage to perfect the 

same, yet a bastard cannot perfect such a gift in tail in the eye of 
the law, which only regards lawful issue. [Ed. 1685.] 
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The Sewers area Court of Justice, {a) 

I AM desirous to attribtite to this law all the honour^ 
and dignity which may in any sort belong to it ; and' 
tlierefofe I am unwilling to forget any thing which 
may materially tend to the upholding and maintain* 
ing thereof: wherein amongst the rest, and the 
chiefest of them all, it is, to prove the Commis- 
sioners of Sewers a Court of Justice. I know' some 
opinion hath been to the contrary, and held that the 
Commissioners had only the power of a commission, 
and not any court ; and I suppose much may be saidf 
to maintain that opinion. 

♦ First, Because in expressis terminis there is no court *[ 164 ] 
ordained by this statute, or by any other ; and without 
words express in the point, they can have no Court. ' 

Secondly, By presidents in the like case it hhth 
been held no court, as in the case of the city of Lon- The case of 
don, in Sir Edward Coke's eighth report, the King Londwi.^ 
granted to the mayor and commonalty pletium et in- 
tegrum scrutinium, guhemationem, et correctionem, 
omnium et singularum misteriarum ; and it was re- ! j 

solved that they had no court in this case, because 
no court was granted to them by the patent, as it is 
holden in Doctor Bonham's case, f. 212. in the same 
Report, wherein the principal case there put sways . :^ . 
the same way ; for there the physicians had poweir 
to imprison and to fine offenders, yet tfiey had not 
any court thereby. 

And so if a commission issue out of the Chancery 
to examine matters in a suit there depending, and t6 

• (a) »See Appendix, No. 2S. to the end. 
o2 
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Oyer and Terminer the same, yet hereby these Com- 
missioners have not any court ; for in that case the 
commission is derived out of the proper power of the 
Chancery^ which is the court for that cause ea in* 
slante when it is in commission. And one cause can- 
not uno eodemque tempore depend in several courts ; 
neither have the Commissioners upon the statutes of 
bankrupts and charitable uses any courts ; (a) nor the 
Commissioners in the case of 1 & 2 Eliz. Dyer, fol, 
175, which had power to hear and determine the 
o$ce of the exigenter, had not any court but only, 
the power of a commission. For in truth these arc; 
aH of them rather ministerial than judicial commis- 
sions, and so a court is not proper to them. 

Yet 1 am of opinion that the Commissioners of 
Sewers have an eminent Court of Record. It is true 
that courts had their beginnings in three sorts^ — 

First, By prescription. 

Secondly, By charter-grant from the Crown ; and^ 

Thirdly, By Act of Parliament. 

1. The courts, hundred, and leet, began by custom ; 
and so did the eminent Courts of Westminster Hall. 
*[ 165 ] ^2. Courts in corporations most of them took their 
beginnings by charters. And, 

3. The Courts of First FruiU and Tenths, and the 
Court of Wards and Liveries, were erected by Act of 
Sat Parliament ; the one in 32, the other in 33 Hen. VIIL 
But to bring the question nearer home to our Statute 
pf Sewers, wliich is but qdditamentum legibtis anfi- 
quis Sew^arum, for they have been used from the 
beginning of laws, though perhaps not known by 
that name. And yet before the 6 Hen. VI. they were 

(a) $ee Miller v. Seare, 9 Blacbt Rep. 1143. 
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known by that name^ as by the perutol of that statute 
may be cdlected ; and therefore^ for the causes and 
reasons hereafter ensuing^^ I bold the same to be a 
court. 

First, For that the statute of 12 Ed. IV. c. 7. and is Bd. 4. 
our very statute of 33 Hen. VII I. calls the Commis- 
sioners of 9eyieTH justices ; so Fitz. Nat Bre. 113 b, 
and one cannot properly be H justice or a judge but 
in a court, (a) 

Secondly, Here be legal proceedings and process : 
for this statute saith that the Commissioners may 
make and direct all writs, precepts, warrants, ^nd 
other commandments, to all sheriffs, bailiffs^ and other 
ministers, &c. And the statute of I Hen. IV. c. 12« ^ 

hath these words in it — *' tl\at he that thinks himself 
grieved may pursue, and he shall have right ;" and 
where there be legal proceedings, and where parties 
grieved may come in and have remedies for the 
wrongs and injuries done to them, there is properly 
a court of justice to have them in. But in Dr. Bon* 
ham's case the physicians had no legal proceedings^ 
and therefore parties grieved could have no remedyji 
which was the reason they had not a court. 

* And, thirdly. The chief reason wherefore I take *[ 166 ^ 
it that Commissioners of Sewers have a court is be- 
cause the Commission of Sewers is a member of the 
ancient and renowned Court of Oyer and Terminer, 
which was and is a court of great esteem, power, and 
authority ; and so it was needless to erect a new court 
in this case, as it was needfulto erect and found the 

(a) And that in Fitzherb^rt was urged bj Brampston, Ch. J. 
B* R. Pasch. 18 Car. I. in the case of Commins and Massam, to 
fro^e they were a court before the stat. of 23 lien. VIII. c. 5* 
March, Wl. [Ed. 1685.] 
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Qourts of wardg and first fruits ; the first would 4^: 
liay£ remained m the Chancery^ to the which ]^i- 
marily it did belong, and the other was^ a n^yr w- 
venue^ and wanted a court to direct or dispose of it 

Foutthly^ The Commissioners have a plerk proper 
to themselves to register their laws. 
.< Fifthly, The Commissioners have power to makc^ 
orders and decrees, which are judgments in effect; 
and some of them cannot be reversed but by Act of 
Parliament, 

\ And, lastly. Writs of error have been brought to 
feverse judgments given in that court. 

Foir all which causes I do conclude. That the Com- 
missioners of Sewers have a court of record, (a) al- 
though it be not holden in aliquo loco cerlip. So was 
the King's Bench a court of more eminency than this, 
but ubieunqtie fiierimus in Anglia; and for express 
ctrogory't authority in the point is Gregory's case iu the sixth 
report of Coke's Chief Justice, that the Sewers is a 
court of record. (6) 

(a) Ace. Burrough J. in his judgment in the Duke of New- 
castle V. Clarke, 8 Tannt 631. 

(6) And this Court (by the opinion of Heme^ Lect p« 7, S.) 
maj sit and enquire by a jury on the Sunday, though the same be 
not in law dies juridicus ; for judicial acts propter neces$itaiem 
are good ou that day : and the sea is an enemy not to be repelled 
but by this Court. 

Note. All Commissions of Sewers and all returns and proceed- 
ings thereupon are by the statute of iS Hen. VIII. c. 5. to be in 
English, and not in Latin ; and such strictness is not observed in 
the forms of such proceedings^ as in indictments^ Siderfinl*78f 
Style 85. 

Neither doth there need any adjournment of the Commissioa of 
Sewers, as was agreed, Mich. 1649, by the Court of upper Bencli^ 
(then so called) in the case of the Inhabitants of Owtwelly i^ 
Style^ 179. 
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imposed by the Commissianers of 
Sewers. 



'I 



ligh consequence whether Commis- 
bave power by these laws lo iinpri- 
man for any thing touching the 
risonment of the body seemeth to 
ijnst * the grand charter of Eng- *[ 168 ] 
be liberty of a free-born subject; 
Bonhiim'B case, 28 Hen. VIlI. in «8H.s. 
is a thing which the law much 
find in our books of law that the 
^ry careful and curious in not ex- > 

ained in charters to the imprison- 
^, unless they were express in the 
puiiit. And therefore in Clark's case in Sir Edward Clark's case 
Coke's 5th Report, foL 64^ the case is that the term was 
to be kept at St Albans^ and the mayor there and his 
brethren did assess every townsman towards erecting 
and building of the courts of justice^ and jnade an 
order that he which should refuse to assist and pay 

And althoagh before the said statute, when the proceedings of 
Jthe CommissioEiers of Sewers were in Latin, a writ of eitor would ^ 

4ie thereupon : jet no writ of error now lieth upon anj of their 
proceedings, because they are all in English. March. 197, 201. 
Commins r. Massam. But in that case Brampston, then Ch. J. 
B. R., said the party grieved should be at no loss thereby ; for he 
'shall be permitted to discharge himself by plea, as in all cases the 
-party shall be, where he -can sieitber have a writ of error or awkiu 
querela^ as in 11 Hen. VII. 10. a. lb. 201. And a certiorari 
'likewise still lies to remove such proceedings into the Ki^'s Bench. 
See for this postea page 289. in Certiorari, [Ed. 1685.] 

See further, Salk. 145, pi. 6. 146; pi. 7. 2 Kebl. 339,340. 
Str.609, 1263. Fortesc.374. 
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should be imprisoned ; and one bein(^ arrested and 
imprisoned^ brought his action of false imprisonment 

lUjor of St against the roayor^ who pleaded in effect that they 
urere incorporate by King Edw. YI., and had power 
granted to them in their charters to make ordinancesj 
by reason whereof they made the said order^ and so 
justified the imprisonment. But it was adjudged 
against the mayor^ for that by the said charier they 
* had not any power to make an ordinance to imprison 
a man's body^ for that were against the grand char- 

Hagna Chart ^^r in Magna Charta^ c. 29. Qfiod nuUus liber homo 
imprisonetur nisi per legem terra. But by that book 
they might have inflicted a penalty, and distrained. 

Dr. Boiibam*8 or brought an action of debt for it. In Doctor Bon- 
ham's case in the 8th Report, King Henry VIIL in- 
corporated the Physicians of London, and gave them 
power by charter to examine the imperites, and to 
find out the defects, Et pro deliclis suis in non bene 
exequendo faciendo et utendo iUbs per punttionem 
eorum delinquentium per fines, amerdamentum, et 
imprisonamentum, corporum stwrum : hereby it ap- 
pears, that by the King's letters patents they had 
power to imprison the body ; but I find their charters 

« Kits. Dyer» confirmed by act of Parliament. Yet in 8 Eliz. 
Dyer, f. 175, the case is, that the Queen did award a 
commission directed to certain Commissioners to hear 
and determine the controversies betwixt Skrogges and 
Coleshil touching the office of the exigenter, and 

*[ 169 ] that if Skrogges should refuse *to obey to make an- 
swer before them, they should commit him to pri- 
son : but the validity of this last commission I much 
doubt of. I am of opinion that the Commissioners of 
Bankrupts (a) and charitable uses have no power to 
commit any man : but if any abuse or misdemeanor 



case. 
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be camtnitttid in contempt or dero^tion of their atl« 
tborities^ they may make certificate thereof into the 
Chancery, and refer the punishment thereof to the 
will and discretion of the Lord Chancellor or Lord 
Keeper for the time being. 

In Godlrey's case in the 1 1th Report and Roll. 1, Godfrey'^ 
73. &c. there is a discourse what Courts have power 
to imprison, and which not ; and there it is said, some 
Courts may fine, but not imprison, as the Courts Leet 
and Sheriff's turn ; some others could neither fine or 
imprison, as Courts Baron and County Courts ; and 
some could neither fine, imprison, lior amerce, as Ec- 
clesiastical Courts ; and some may imprison and not 
fine, as chief constables at their petty sessions for ati 
affray done in disturbance of them ; and other Courts 
there were which might fine, iitiprison,and amerce, as 
the eminent Courts of Westminster. 

So that imprisonment is not incident to every 
Courts nor to every offence. Yet I am of opinion 
that the Commissioners of Sewers may imprison the 
body, for it is not only a Court of Record, but is 
authorized by Act of Parliament ; and I suppose 
that there be words in the commission and statute 
which will bear this construction, which are as follow, 
viz. '' And all such as ye shall find negligent, gain- 
^^yjng, or rebelling in the works, reparation, or re- 
formation of the premises, or negligent in the due 
execution of the commission. That ye compel them 
by distress, fines^ and amerciaments, and by other 
punishments, ways, or means, &c/' Which words are 

(o) See 6 Geo. II. c 30. s. 16. where power is given to Com- 
missioners of Bankrupt to commit to prison persons who refuse fo 
answer to the satisfaction of the Commissioners aU kw&I questtons 
,put by them, &c* a- 

1 



strongs and large eoongh ib authorize ttie CMMifi^ 
monen .of Sewers upon jast oaase to imprteoa 4he 
body« Bat hereHiey are to be carefid^ anfd not to 
think that fhey may imprison^ fine, or amerce^ in any 
case, because the words be generally put togedier. 
f ]But this tOQstruction must be thereof ihade, Thtft (hey 

*[ 170 3 may imprison where imprisonment is *due, and fine is 
cases fineable, and amerce in cases amerceable, ^^^ 
distrain where a distress properly lieth, by the rules of 
law ; and they may not imprison, where by the laws 
imprisonment is not due, but every one of the said 
potiishments is to be used in its proper kind; for 
these words promiscuously put together must be or* 
dered by a just and legal construction according te 
the rules of law and reason. 
* i And I haye known the words of a statute generally 
and promiscuously put together haye been marshalled 
according to their distributive operations, as the statute 

ft R* 3. ef 1 Ric. 3. which is, '' That all feoffments, gifts, gmnts, 

Teleases aoNl confirmations of kmd made by cestui 
fqut use should be geod." Yet though these words 
^ere generally pat together, notwithstanding the 
wise and discreet sages and expositors of our laws 
have so marshalled the woonds of this statute, that they 
Blade construction thereof according to the rules and 
reasons of the law. That tiiis, ithat eetttd que use in 
•possession might make a feoffment, and that cestm 
qwe uee in reversion or remainder might grant the 
land, and cestui que use of a discontinued estate might 
ndease or confirm : and yet the words of this statute 
were genera^ howsoever reason must be the expo- 
silor, that every thing be done in due form of law, 
,an4 not in j^reposterous manner. 

And these matters being thus passed over> I.BhaO 

i 2 
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eodeavour myself to declare in what cases Commisr 
sioners of Se wers may imprison^ fine^ and amerce^ 
and where not. 



IMPRISONMENT, PINE, AND AMERGIA- 

MENT, 

Fines. 

If one give evil language to Comroissioners in Court, 
or disturb the peace there, or hinder the business of 
the Court in a turbulent fashion, he may be by them 
fined or ^committed to prison, or both, at the discre- *C 171 ] 
tion of the Commissioners ; for by 34 H. 6. fol. 24. 
in every case when a man is fined, he may be im- 
prisoned; and by 19 Hen, VL foL 67. in every cas^ 
where one is imprisoned be may be fined ; ainl eux 
law in express words gives the Commissioners power 
to set fines ; and then by the opinion of the said 
books ex consequenii they may imprison, (a) 

If one oppose against a law of Sewers not legally 
in questioning the same but refractory contemning 
thereof, or by dissuading persons assessed not to pay 
such, or not to obey the law, I am of opinion that a 
person is both fineable and imprisonable ; and if this 
be done in facie curue, it aggravates the contempt; 

(a) Bat m all cases where tke Commisskmers of Seven impote 
« fine i^poQ a man, tiie same ought to be reasonable; and if it be 
^xoeasire, a cerHorari may be granted by the Coart of King's 
Bench, and the judges there may moderate the fine. By Bramp- 
«toD, chief justice, B. R. 18 Car. 1. March 20a. [Ed. 168i.l , 
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and this 18 the rebelling which this statute speak- 
elh of. 

If one do refuse to obey the decree, role or order 
of the Court, especii^lly if it be done in affront of the 
Commissioners, when they be in execution of their 
^commission, this is a contempt, and he is to be im- 
prisoned for such his disobedience ; and this agreeth 
37 H. 6. with 87 Hen. VI. fol. 14. (6) 
*[ 172 ] *In Termino Pascha, 12 Jac. in the King's Bench, 
isJac. the case there was in debate between Hetley and 

Carier, (a) where certain Commissioners of Sewers in 
the counties of Huntingdon, and Northampton, made 
a law. That certain townships in those counties were 
*[ 173] isissessed to a work of Sewers, and one *town was 

(6) There is no question but a man may be fined by the Court 
* ^ of Sewers for not obeying their decree, rule, or order. See Brus- 

ter's case. Style 445. where one was fined by them for not obeying 
their orders, after a certiorari was delivered to them to remove the 
orders made against the party. But it being shewed to the Court 
of King's Bench that the fine set was for disobeying a new order 
of theirs made against the party, after the certiorari was returned, 
and not for disobeying the orders removed by the certiorari^ and 
|50 no. contempt to the Court, an attachment against the Com* 
missioners of Sewers was denied ^ and Roll said, that they might 
proceed upon the commission of Sewers, notwithstanding the cer^ 
iiorari^ for the certiorari doth not remove the commission. 

But for a bare disobedience to their orders, it seems they cannot 
imprison. For in the case of the inhabitants of Oldbery v, Stafford, 
Trin. 1 5 Cat. S* where the Commissioners of Sewers had made an 
order for a miller to repair the flood-gates, and if he broke the 
said order, or refused to observe it, that then he should he im- 
^^risoned, it was resolved by the Court of King's Bench, that tlie 
order was illegal. For although the Commissioners of Sewers being 
a Court of record, may imprison a man for a contempt committed 
towards them, yet that shall be intended only of a ccmtempt com* 
jnitted in their presence, and not barely in disobeying their ardeiv 
^iderfin 1. 145. [Ed. 1685.] 

(a) Cfo. Jac. 33fi. 2 Buls. 197. and see Moor, 824. 
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lated to five pounds ; and because the same was noC , 
paid^ the Commissioners caused a warrant to be dU 
rected to the said Carter, to distrain for it ; and be 
distrained the cattle of Hetley, one of the inhabitants, 
and Hetley brought an action' of trespass in the 
King's Bench against Carier, and arrested him there* 
upon ; and upon complaint made to Sir Anthony 
Mildmay, and Sir John Boyer Knights, and other thei 
Commissioners of Sewers, they caused Hetley to be 
attached by their warrant, and committed him till he 
should release his action brought against Carier, and 
until he should be delivered out of the prison by war-t 
rant to be granted by them. But afterwards Hetley 
procured a habeas carptis cum causa out of the King's 
Bench, and was removed, where all the said matter 
appeared ; and thereupon attachments were awarded 
against the said Commissioners ; and Sir John Boyer 
appearing, was by Coke chief justice. Crook, Dod- 
deridge and Houghton, justices, committed to the 
King's Bench prison, and was fined two hundred 
pounds ; but was after delivered, ex favare Begis^ 
sed non ex rigore legis. (a) 

And in my opinion the said Commissioners in this 
case in making a warrant to attach Hetley, and ip 
imprisoning of him for the said causes, did exceed- 
ingly err ; and the rather, becaus€f they took upon 
them to overrule the Justices of the King's Bench^ 

(a) And Sir Anthonj Mildmay not appearing in the King's 
Bench upon warning- given him^ an indictment of preemUfUre vpqtt 
the statute of 27 E. 3. cap. 1. was exhibited against him for this 
offence, and he had judgment (as it seems) thereupon* But he 
afterwards obtained the King's pardon, which was allowed in 
Court See the case at large in 3 Bulstrode 197. 190, 199^ 999, 
^. and Cro. HiL 11 Jac 3W. [Ed. 1686.] 



itO& £e€tura TerUd^ 

*[ 174] being of a higher and greater ^authority tlan they 
were of. But this is no precedent to im'peach the 
power of the Commissioners of Sewers for committing 
persons offending their authorities to prison^ if their 
proceedings therein be consonant to the laws of thin 
realm: but they were punished in this case, not for 
executing their power, but for exceeding their limits, 
and the bounds of their commission. 

If a collector, or expenditor, or other officers of 
Sewers, have been negligent in the execution of hisl 
office and place, be is fineable therefore, though hii 
offeiice be but' neglect, because he was an officer, and 
liras also sworn to execute the same duly, (a) 

But I take it, a neglect in another ordinary person 
is not to be punished. 

And if one be rated to pay towards repairs, and h^ 
neglect to pay the same at the days and times ap- 
pointed, he is rtot fineable therefore, but is to be 
amerced in this case. 

If a collector or officer of Sewers do distrain a man, 

or do any other act contrary to an inhibition of Sewers 

to him directed by the Commissioners of Sewers, he 

may be fined and imprisoned ; et simile factum fail in 

7H.4. THen.IV.fol.38. 

If a purpresture be committed in the King's stredms^ 
as in fixing piles and stakes therein, or in stopping, 
fitraitening, or diverting, the course of the waters firom 
their ancient channels or courses, these offences 
heing pf esented, the offenders are fineable therefore^ 
if in the presentitietit they be found to be done vt el 
armis, or be presented by the name of putprestures ; ' 
19 H. 6. for by 19 Hen. VI. foL 8. if the offence be done witii 
fpice,^ and' po presented, then the. offender is fineable; 

(a) See Appwidbc, NtJ^14r tb 11^. both itidosh*-' 



bot otherwise itis if the offence be aotfbuhd> but omitted ; 

for then an amerciament is only due. And it is said 

in Dyer 7 Eliz. faL 240. *' that for a purprestare one 7 Elis. f. 840. 

18 fineabk/' and a purpresture may be committed in 

aquia Regiis as well as in vik Regik by the opinion 

of Glanvil; and in Keilwey's Report, fol. 141. > Keilwey i4i. 

*And a purpresture is taken to be an offence done *[ 175 3 
to the King immediately, or to his possessions: but if ^^ ^* 
the like .offence be done to a subject or to his lands) 
it is termed a nuisance, {a) 

The Abbat of Mellefont was fined for erecting a Nuimcc- 
wear in the royal river of Boyne, in Ireland, which 
is expressed in the Irish Reports in the case of the | ^ ^ 
royal piscary of the Banne in Ireland ; and this wa)s a 
purpresture. > 

If one do refuse to accept an office of Sewers^ 
being thereto duly elected by the Commissioners, he 
isfineable therefore, for in Griesley^s case^ 8tb Re- Qriesley'^ 
port, one being elected and chosen constable, did ^"^^ 
refuse to take the office, and he was fined. 
' And if an officer do raisdemean himself in his office, 
he is fineable ; for in 10 Hen. VI. fol. 6. a titbin|pi »oa'«. ^ 
man did refuse to make presentment, being thereto 
required, and he was fined therefore. So in case of 
the Sewers, if one of the jury, or which is a surveyor; 
refuse to make presentment when he is required by 
the Commissioners, he is to be fined. So if a juror, 
depart after he is sworn on the jury, or befwe he be 
swprn^ after. his appearance be recorded, be is to.be 
fined. :And if an expenditor or collector, officers of 
6ewers> be required' by the Court to accomptfdr thd 
woniea received and laid out by them, and they refuse) 
they may be punished by fines. 

(«r) See 1 Inrt. ?77. b. , .: 1 ) 
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And if the sheriff upon writ or warrant directed to 
him to return a jury (6) before the Commissioners, 
make no return thereof, nor doth not attend when he 
is required, he is to be fined by the Commissioners. 

Also an officer of this Court Is fineabie for fiklsities 
done by him in his office; for these are a violation of 
his oath, and a breach of that trust which the Court 
reposed in him at his election and entrance into bis 
office; and therefore the offence is greater in him than 
in another man. 

I have learned in books that a fine hath these quali- 
ties with it: — 
•r ]75 n *First, The party in that case is imprisonable. 

Secondly, The cause for which it is imposed is not 
traversable, being merely the act of the Court: bat if 
it be imposed upon a presentment found by jury, then 
the cause is traversable, (a) 

Thirdly, All fines ought to be assessed, abated, or 
increased in plend curid, and not elsewhere. 

Fourthly, Every fine ought to be reasonable. 

And, therefore, I shall put the Commissioners of 
94S<L3. Sewers in mind as the statute of 34 Edw. HI. c. 1. 
did the justices of peace, that those fines that they 
should impose for any offence coming before them 
should be reasonable, having respect to the quantity 
and quality of the offence ; for excessiis in re qtudibet 
jure reprobatur communi. 

But because in Godfrey's case it is said, that ^' com*' 
mitment of the body to prison is incident to a fine, as 
by a capias prafine^M maybe collected;'' yet I 
hold it questionable, whether the fine shall precede the 
commitment, or the commitment the fine. But for 

(&) See Appendix, No. 13. 

(a) Bttt8eeComiiiiflN9ionersofSewer8v.Wilmore,2Keble, 1S7. 
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iny own opinion^ I hold that this lieth much in the 
discretion of the justices^ and I find cases and prece- 
dents both ways. For in 41 Asdz, plac. 12. an offi- 4i j8ibi.pL 
cer was imprisoned quousqnefinemfecerit, where the 
imprisonment preceded the fine. And with this 
arreeth 7 Hen. YL fol. 25. and in 33 Hen. VI. fof. th.s. 
31. one was fined^ and after imprisoned for it; and 
there the fine did precede the imprisonment 

B»t upon all these I take the law to be, that if one 
be fined, and this fine may be leried by the justices, 
as justices of the peace may do (but not justices of 
Sewers), there the imprisonment may be quousqtie 
Jhmn fteit, because the fine is leriaMe by them. Bat 
the law is not soof Commissioners of Sewers, because 
they have no power io levy, but to estreat the fines 
into the King's Exchequer. Howsoever one before 
tlMw may be both imprisoned and fined, dhersis ta- 
men respee(iAii#, the one for the wrong done, the 
other for the contempt or disobedience to the Court p 
m for example, if one refuse to be a collector, be 10 
fiucBUetothe King, because hereby the common-* 
weal is with^out an officer; and he may also be inv* *[ ITfJ 
prisoned for disobeying the justice's command; and 
yet in my opinion it lieth much, if not altogether, in 
the discretion of the Commissioners to impose or 
inflict both the said punishments, or one of them, at 
their pleasures, being not therein precisely limited by 
this statute. 
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Amerciamenis. 



Magna 
Charta. 



GlaDTil. 

Flela. 

Bracton. 
Fits. N. B. 



AiisEciAifEirrs be not so grievous as fines be^ for 
they be derived <of the word misericordia, which sig- 
nifieth moderation ttjud mercy; and to that end waa 
the writ in the register moderata misericordia devised. 
Where one is ootragtonsly amerced he might be re- 
lieved by suing forth that writ^ which writ and the 
law in that case is grounded upon the Grand Charter^ 
cap. 14. Qftad nuUus tiher homo amerciHur nm 
secundum quantitatem deiicti. And that none of the 
said amerciaments be imposed sed per jura$n€$Uum 
iegulium hominum de vicineto. 
. Gknvil in his book saith^ Est autem misericordia 
domini Regis qua quis per jutamentum legalium 
homifinm de vicinetd ealenus amerciand^ est/ And 
Fleta^ lib. 1. cap. 48. saith. Quod Uber homo non 
amercietur nisi per sacrameiktum parium suorum. 
And with these agreeth Bracton^ lib. 31 cap. 1. and 
Fitz. Nat. Brev. foK 76; and if the steward set an 
amerciament upon d. man on his own hiead^ it is void. 

By which authorities it plainly appeareth that 
amerciaments are to be imposed by a jury^ or by the 
oaths of good and lavrful men ; and therefore I have 
heretofore much marvelled^ when sometimes I have 
seen justices of Sewers take upon them to set down 
amerciaments^ without assistance of the jury, which 
act of theirs was directly against the said Great 
Charter of England, and contrary to the said autho- 
rities of law. 

So that there is a dKTerence between the imposing 



Lectura Tertian 211 

oF fines which are done by the jastices^ and amercia- 
ments which be by jury, or otherwise; per sacrdmen- 
turn parium. *So is there great diversity between the *L * ' ^ J 
offences of the one kind, and the other. For if one 
do suffer a wall, bank, or other work of Sewers, to fall 
into decay for want of repairing, which he was bound 
to maintain by frontage, tenure, custom, or covenant, 
he is in this case to be amerced therefore. Andso if , 

one be bound by any of the said ties to repair a 
bridge, calcey, goat, getty, sluice, or to cleanse a 
riTer, if the same by his neglect be left undone or un- 
repaired, he is therefore amerceable. So if one be 
presented for casting dirt, sand, ballast, or other an- 
noyance, into the rivers or streams, or for digging 
down the banks, or for pulling down the wall^ 
thereof; if the presentment do not express the same 
to be done with force, or therein be wanting the word 
purpresture, the party presented is then but amerce- 
able therefore. So when one is tied to cleianse the 
rivers for passage of boats and baliengers, or for the 
draining of the waters, if he suffer slind-beds to lie 
and choak up the channel, he is amerceable, and not 
fineable therefore ; for no permission, sufferance, 
neglect, or non-feasance, can be found to be by force, 
. because tfaiey consist not in agendo^ et sic in simiiibtts 
caribus. Yet some cases following fall out of these 
rules prout sequuntur. As if the violence of waters 
was so- great, either by breaking in of the sea' in an 
extraordinary manner, or by a sudden flood or inun- 
dation of fresh waters after a rain, that thereby the 
defences are broken down, or caused sand beds or 
other nuisances to be, these being presented, no man is 
amerceable therefore, because the same could not have 
been prevented by policy, nor resisted by strength. 

p2 



49Lib.AaBiz. la 42 Lib. MAl. Plac. 15« a presentsieiU 

'' That J. S, had aufifered tj:ee$ U> grow iato the 
water^ and lay in the stream^ bj reason whereof shipft 
. were hindered in their passage; and there waaa writ 
awarded directed to the sheriff to remove the naii^ 
^nce : bnt Kniret^ Justice, said there. That J. & 
should not be amerced, beccuise the naissaice was na 
act of hii, but the tribes grew so natucally of them* 
sehes. 
*[ 179 ] ^Bat perba{is it will be olyected to me, Can 9o 
amerciamenta b9 set but bgr a j,oiy« or by the oatha o£ 
twelve men ^ 

Yet^ I am of opinion it may be done by the pi^ 
sentment of the surveyors of the Sewersj for that is. 
per wcrmnegUum j^rium aa the law appoints; and 
in a nooaoit we see daily that in such case the pkiatif 
ia to be ame^ced^ and this amerciaroeat shall b» 
assessed by the coroners of the county, as appesxs ia 
oricdey'g Griesfey's caae s and so the worda of the statalt aid 
of the law may herein be satisfied. 

Now I hope I have fully inatructed the Conr 
miasioners, wherein they may leara whom to war 
prison, when to fine, and how to amerce in a legal 
and orderly sort, ami according to the an^ieat aod. 
approved rules of law, and <tf the Grand qbariec ; fof 
in those thinga they are to direct their disvrelioos by 
the said rules,, and they are to be guided therehy,.aad 
ua not to proceed therein according to their owa 
wills. 

And herein I shall conclude Uie second point of 
this part of the law, that is. That Commissioners of 
Sewers have power to imprison, to fine, aod to 
amerce ; and that B. for refusing to obey fheir order 
was justly imprisoned, and C. was as justly fined. 
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And fbr th^ reamtig and cftu^s afbr^sakl the Gom^ 
MMMoners in thetr dtecretlons, fhongti ttie oUtences of 
lioth wert alike^ yet tliey Iwd {K>wer to imprison the 
one «nd to fine the other. And now I do intend to 
{NTOceed to the fourth point of my case^ and the third 
point I intepd to iiandle in a more oon? enient place. 



JMstresB* (a) 



The point of distress in my case is grounded upon 4Ui Poinu 
these words of this law^ viz. ^* And all those persons 
and every of them to tax« assess, distrain and punish^ 
as well within the meles^ limits^ and bounds, of old 
time accustomed, or otherwise^ or elsewhere wilhin 
the realm of Etigland/' 

* Three mrU iff Di8tre$9e9. *[180] 

First, There be divers kinds of disti'esses, viz. 
Judicial, which always issueth out of the rolls of the 
Court. 

Secondly, Ministerial ; and such distress is to be 
performed by the officers of these laws, without any 
judgment directing the same. 

Thirdly, And there is a distress of common right, 
not given nor awarded by judgment in Court, or by 
warrant of the Conunissioners^ but incident to the 
thing itself. 

And, first, of the judicial distress which is awarded 
by the Court upon n presentment found of a nuisance ; 

(«) See Appttidbt, N<^. 10. 



214 Lectura Tenia. 

or in, the recovery of an assize of nnisance, or in.M 
pi. 15. ' action of the case^ as it appears by the 42 Aasiz. 
ffl^'i^ P'*^- *^- 32 Edw. 3. 23. and 7 Hen. 4. 8. there a 
distringas ad amavendum shall be awarded to reaiove 
the nuisance. And so in case of a decay presented: 
as if J. S. suffer a bank or wall to decay, and that be 
presented^ a distringas ad reparandum shall he di- 
rected to the sheriff to distrain J. S. to repair the 
same. 

Secondly, A distress ministerial is where one is 
assessed or rated to pay a certain sum of money 
towards the repairing of a wall, bank. Sewer, or goat; 
here, u pon warraq t from the Commissioners of Sewers, 
the officer expressed in that Warrant is to distrain the 
cattle of the party which ought to pay the said rate 
and sess, and which did neglect to pay the same. 
And yet where there is a rate and sess imposed upon 
bne by the Commissioners of Sewers, 1 am of opinion 
that the collector or oflBcer may distrain therefore 
without any express warrant £rom the CommissionerB 
so to do ; (a) and my reason is grounded upon the 
statute which is Ibis, because the statute and com- 
mission, which be the general Iaws,4lo of themselves 
in this case give a distress. And therefore in these 
cases the warrant of the Commissioners is saper- 
soEliK.D7er. fluous, like ta the case in SO Eliz. Dyer. fol. 362 b. 
where a fine was levied of lands, to the intent that 
' J, S. should have and receive a yearly rent thereout. 
*C ^81 ] Although *in the conveyances there was no mention 
made, that the party might distrain for the rame, 
yet in that book it is mentioned to be adjudged 
that the owner of that rent might distrain for the 

(a) See post 192, note (a) 
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vame^ because the statute of 27 Heu. VIIL iu that ^^^ 
case ga^e a distress. Upon which statute the said 
^conveyance was grounded. So if there be two co- 
parceners to whom land doth descend^ and they make 
t^artition^ and for more equality she that hath the 
better part doth grant to the other and her heirs a 
yearly rent out of her land^ but limits no clause or 
power of distress^ she to whom this yearly rent is 
granted may distrain therefore. And so may a bailiff 
distrain for an amerciament in a leet without a war- . 
rant^ (6) because the general law gives a distress in 
these cases. 

Thirdly^ And as touching a distress of common 
rights It is in case where one doth hold his land of 
bis lord aa of his roanor^ to repair a bank^ wall, or 
other work of Sewers ; the lord of whom these lands 
be holden may distrain his tenant of common right to 
compel him to make these repairs ; and the distress 
given in the said case of the coparceners, and in the 
said case of amerciament in a Court of leet, seem 
both to be distresses of common right And that the 
law is, that a distress lieth for a rate, lot, or tax, im- 
posed by the Commissioners of Sewers, it is manifest 
by the case of Rooke in Coke's 5th Report, which is Booke's case, 
full and direct authority in the point, (c) 

(6) Bat see Yin. Abr. tit Distress, F. pi. ^% ' 

(c) But yet note, That the officer, before he distrains, ought to 
give notice of the tax to the party, and demand it, Style 13, Whitley abd 
£f:d. 1685.] Fawselt 
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. In what place a distress is to be taken. 

Now touching the place where these distresaef are 
to be taken comes next into our consideration^ 
wherein the quality of the matter distrained for^ aud 
the power from whence the distresses are derived, 
are to be considered of. 

*[ 182 1 ^And therefore if a lord do distrain bis tenant 

ratione tenura, for to repair a wall, bank, or other 

defence, this distress must be taken on the ground 

* holden by this tenure, and not elsewhere ; for these 

grounds are chargeable therewithal, as the opinion 

81 Ed. 4. of Justice Sylliard is 21 Ed. 4. foL 38. But not 
as that case is, but in point of tenure; for there 
the case was. That a presentment was found tit 
hae verba, videlicet, juratores presenV quad est 
communis regia via in parochia Sancli JUartmi 
m Campis in com* Middlesex inter hospitia Episc' 
Jhmelmensis et Episc' JVorwich totaliter mtper* 
Vfndat' aquis et quod tarn domini' spirituales qmtl^ 
temporales et justiciarU domini Hegis et servimtes 
ad legem et onrnes alii legis ministri, el omnes aUi 
per viam illam versus Wesmonaster' itinerantes pro 
legibus domini Regis ibidem rrmistrandis et obser- 
vandis stepius impediuntur per quod via iUa totaliter 
superinundata eodstit excessu emanationis aqiue ptu* 
vialis ibidem remanent' quam quidem aquam Epis^ 
copus Norwicensis ratione tenura sua ibidem et^a* 
cuare debuit, et quod ipse et omnes predecessores sui 
ratione lenune sute ibidem evacuare debent. And in 
this case I take it the land was charged, not as in re- 
spect the Bishop of Norwich did hold the same of 
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some lord bj tbe tenure, to repair the Sewer to avoid 
the water ; but his land stood charged with the wme 
afl a charge imposed thereon by custom ot prescrip** 
tion, as by the precedent itself appeareth ; tot if the 
Bishop of Norwich bad been by the tenure of his 
house or hnds bound to avoid the waters, there 
needed no prescription to have been alleged. 

Also in 5 Hen. VU. fol, 3. there is a like present^ ^ °' ^* 
iient sonde ngainet an abbat, Qfi$d ipse et predc^ 
oesMres mi ought to repair a gutter raUone tenune 
terror* 8uar^ ; but because in that case the preaentr 
ment did not set forth where those lands lay which 
were charged^ the presentment for that cause was 
holden to be void : so that there is a great difference 
between a tenure charge^ and a charge imposed upon 
land by prescription. For in the case where a te« 
nant holdeth his land to repair a bridge, walli or bank, 
of the "^lord of the fee, the lord in this case may "^[183] 
distrain the tenant of common right by the common 
laws of fiag^and. But where one's land is charged 
by prescription apd custom^ there is no remedy (o 
fiNTce And compel the tenant to do the repairs but by 
prelentment ; and npon a presentment process may 
be awarded against him to distrain him to make the 
repairs. 

And if upon a presentment made by the laws of 
Sewers, J. S. is charged to repair a Sewer, and a 
dutringoB ad reparandum be awarded against him, 
the sheriff may distrain the party in any place within 
the power of the Commission of Sewers. But this 
being a judicial distress which issueth out of the 
rolls, the justices are tied to the limits and boun^ of 
the coromissiom Yet in 19 Hen. \L foL 7. the case i^ h- <»• 
was, '' That the admiral of England hath jurisdiction 
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in causes arising^ only. on the seas; and he hath no 
jurisdiction or power to meddle with any thing done 
upon the land." Yet upon a presentment made in 
the admiral Court one was presented and amerced, 
and a distress for this amerciament was taken on the 
land^ and exception was thereto taken, that the dis- 
tress was taken out of the jurisdiction of that Court 
But there Newton, chief justice, and the rest of the 
justices, said, '' That the power of the admiral to hold 
plea was restrained by statute to matters arising on 
the seas; but executions were not so/' 
s R. 2. And I have farther observed by the book of 8 R. 2. 

Fitzher. Avowry 261. that where no place is certainly 
prescribed to distrain in, that in such a case the dis- 
tress may be taken in any place within the power 
and jurisdiction of the Court, out of which the writ 
or warrant of distress doth issue. As if one be 
amerced in a Court Licet or in a Court Baron, he 
may be distrained Jfor these amerciaments in any 
place within the jurisdiction of these Courts ; and 
for an amerciament set and imposed in the sheriffs 
turn a distress may be taken for it in any place of 
the county ; for so far the power of that Court doth 
extend itself, (a) 
*[ 184 3 *But in the case of a sess, rate, or tax, imposed by 

(a) Yet qutere whether a distress can be taken forui amercia- 
ment in a Court Baron, in any other part of the manor, save upoa 
the lands of the offender. For in Pill and Towers* case, Mich. 
4i Eliz. C. B. it seems to be the opinion of all the justices of that 
Court, that such a distress was not lawful, unless there were a pre- 
scription for it ; and in such case some of the justices held it good : 
but Walmesly denied that the lord could prescribe to distrain for 
such amerciament any where within the manor, Cro. EUz. 793. 
[Ed. 1685] 
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the CommisBioners of Sewers, a distress for any of those 
may be taken in any place within the realm of Eng^- 
land ; for in this case the distress is merely grounded 
upon the statute^ and is bounded by the same limits^ 
which IS as large as the realm of England. And 
hereupon by this construction made in this legal 
manner, all the words in the said clause of this sta- 
tute have their full operation. 

And although in Rooke's case the distress was there B4>Qke*f cue* 
taken on the ground charged, yet that doth not pro?e 
but that a distress might have been taken in any 
other place; for 1 verily take it that the place where 
the. distress was taken in that case was not intended 
any . material point, though in my succeeding argu- 
ment for another purpose 1 shall make it one. So 
that my opinion touching distresses to be taken in 
cases of Sewers appears to stand upon these three 
distinctions : — 

First, .That the lord of whom the grounds be 
holden to make the repairs must distrain on the 
grounds so holden, and not elsewhere. 

* Seoondly, That upon a Distringas ad reparan^ *[ 185 ] 
iwnot amwendum upon a presentment which issueth 
out of the Rolls of that Court, and is a judicial pro- 
cess, a distress must thereupon be taken within the 
bounds of the Commission of Sewers ex cangruitate. 

Thirdly, A, distress for a rate, or sess^ or. tax as- 
sessed and imposed by the Commissioners of Sewers, 
may be taken in any part or place within the realm 
of England ; for this is a distress grounded upon the 
statute, and is as large as the extent thereof. And 
so the difference, appears where the distress is guided 
• by the commission, .and where by the statute. 
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Whose goods may be distrained. 

It coeaei now in turn to be Intndled, whoK jgoodv 
may be dktraiiied and taken within these kwB. Ftr 
the words of distress be put no generiHj in (his #Ufc^ 
tnte, that they most recelre their eacposilioti by the 
rake of the cocnmon law^ in regard these laws fk> 
give no special direction therein { and therefore the 

Rooke^scase. distress mentioned in Rooke's case laay in this phM^ 
be qvestioned : for there Carter was assessed^ bnt die 
goods of Rooke were distmined and taken £sr the 
said assess^ and no challenge or exception was tbene 
made of it ; and no marvel, for it was specially fonad 
dmt the goods were taken and distrained on the 
grounds charged^ for otherwise that distrew had beett 
torliooa ; wherein 1 take this divwsi^f ^ that where 
grounds are chargeable to rspairs of defences^ 
aiid a sess is thereon imposed by the OommiMioneM 
of Sewets^ the goods of a stranger may be taken 
therefore on the gronnds sessed; ami this is war- 
ranted by Rooke's case. But Rooke being a atran- 
ger^ his goods ooold not in any sort have beett taken 
for the sess imposed upon Garter^ but on the gronnds 
charged : and the like kw for rents and services is- 
suing oat of lands, the goods of a stranger levant 
and couchant on the grounds so holden may be dis- 

7 H. 7. trained for rente and services^ by 1 Hem VII. c. t. 

"»^- and U Hen. VIL c. 4. 

*[ 186 ] ;^ J^ But pot the case a iitUe fiirther, that in the ses- 
sions coart of die Sewers A. B. is amerced for non- 
payment of his sess towards the repairs of a work of 
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Sewers ; and in (bit omc I am of epintoffi that the 

praper goqdi of A. B. am to be disirained for thk 

amerciament, and not tbe goods of a stnnger gomff 

on bis grounds charged to tbe said assess^ because 

this amerciainent is a eoUatend cbarge which fiilhi on 

tha persoa of tbe offender who was lo pay the assesa, 

and doth not in aajr sort chatrge tiie groQads : aad 

this opinion hath warrant from the case in 41 Edw. 4iEd. s. 

III. f. 86. Br. Leet 4. for there A. B. was amerced in 

a Court Leet, for receiving and keeping one in bis 

bouse which was not sworn to tbe King ; in which 

case it was holden that no goods could be distrained 

for this amerciament, but only the proper goods of 

the party amerced, akhough tbe goods of others were 

levant and couchant on this ground. And farther in 

proof of mj satd opinion, the case of the Lord Cram- 

welFin 15 Eliz. iVi Dyer, fol. S23. doth come fully Dyer,sss. 

thereto, which is, that a replevin in an avowry was 

made for a pain and forfeiture of ten shillings, due 

for the breach of a bye-law contra ordinem - cutub^ 

and alleged to make bye^laws within the manor by 

the custom thereof: in which case it is. apparent that 

the proper gooda of the party are to he distrained 

tberefiMrey and not tbe goods of a stranger kvant and 

conehant on the grounds. 

And in the 4H Edw. III. fol. 12. the Prior of Tin- 47 Bd. s. 
daVs case, where the prior was amerced,, and another 
man's goods were taken and distrained on the grooida 
of the prior for the said amerciament, and the chstress 
was not vrell tAtm ; and so my opinion may be con- 
ceived, that for an assess the goods of a stranger may 
be dbtrained on the grounds charged, (a) but may 

(a) See post ISS. 
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not there be taken for a fine or amerciament^ whicb 
be collateral daties^ and attend npon the person^ and 
do not charge the soil. (6) 
•[ 187 ] *Thi8 digconrse being thns ended^ I shall now enter 
into a matter of greater moment ; and yet because 
these matters be frequent in businesses of the Sewers, 
that which I shall here pretermit 1 will in some other 
' place more fully discourse of. 



i»r igg 1 * Goods sold, (a) 

Thx fiu'tber matter of this point will rest upon tbig, 
whether goods distrained and taken for a sess and 
rate of Sewers ^may be sold or not ; which point 

(6) Althoagh the goods of a stranger shall not be distrained for 
an amerciament, though they are levant and couchant upon the 
lands of the party amerced, jet by the opinion of Braropston, Ch. J. 
B. Rl 17 Car. I. the goods of an under-tenant may for an amercia- 
meiit set upmi his landlord ; and that without any particular cu9- 
' torn to warrant it As where a customary tenant is amerced for 

not repairing. In that case he held that the goods of his under- 
tenant levant and couchant upon the customary lands may be dis- 
trained for such amerciament. March 161. Thome and Tyler's 
case. Tamen quierey for the reason of that case in 41 Edw. Ill- 
M. that the amerciament fiills on the person of the offender^ and 
the cause of the distress does not arise ratume sokj as is sftid in 
Br. Lieetei 4, holds as well in the case of the under-tenant; as of a. 
mere stranger. But if this opinion of Brampston be law, by the 
same rule the cattle of an under-tenant of a person amerced in the 
Court of Sewers, if they are levant and couchant upon his lands, 
may be distrained for such amerciament. [Ed. 1685.] 
(a) See 7 Ann. c. 10. s. 3. 



Zectmra Tertm. 288 

hath been oflener practise^ >Uian the law truly de- 
cided : bat before I shall touch upon the main, I will 
make an ingress to treat of such matters whereby the 
property of a man*8 goods may be altered without bis 
consent. 

And^ firstj at the common law^ if a man's goods be 
wrecked^ waived^ or taken as strays/ or sold in mar- 
ket overt^ the property may be altered. 

Secondly^ By custom, as in London upon a foreign 
attachment, goods may be attached and sold to ano- 
ther ; and in 10 Eliz. Dyer, foL 279 b., a custom is ^^^ ^9. 
alleged to be in York that foreign goods there bought 
aiid sold are seizable by the corporation, and so in 
case of a heriot custom. 

Thirdly, But tiie King by his charter cannot take' 
the properties of my goods from me, as in the case 
of London Coke's Rep. the case of Austen and Wal- Case of the' 
tham, where King Henry VL granted to the Cor- dol^ 
poration of Dyers there by charter, '^ that if upon 
search they should find any clothes dyed with log^ 
wood, that they seize them as forfeit ;'' but resolved 
that thiis grant was in that point void. 

Fourthly, By a bye-law in a court leet or baron, 
the property of my goods cannot be taken from me. 

And, fifthly. By a ju^nient against one at the 
common law, although a man's person nor his lands 
were liable thereto, yet his goods were. 

These five grounds being first taken, I shall now 
examine the particular of our case in question touch- 
ing the law made by the Commissioners for sale of 
goods ; and against this sale many things may be 
alleged. 

First, This statute I read on gives a distress, and 
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a dntreds is but a gagie or pledgcy^an^^Miot be 

*[ 189 ] ioU; for if a «lord distmin bit tenanrs catde fpi 
rent aud services, be cannot sell the distress. Aad 

Djer,88o. altboogb in 10 ft H Elizi Dyer, foL 9S0, a retara 
irreplevisable was awarded to the lord or avowant^ 
yet be cannot aeli this distress^ inor work them by the 
opinion of that book« 

7JMt.9o. Secondly, The statute of 7 Jac cap. Sa Rastal 

MaraAif a audi Fens^ doth enact that a coiamissioain 
the natare of this of our^s srbotiU be directed to the 
Bishop of Norwich and otben for tbe recovery of 
fen-grooads ; vrhere for an assess imposed, and for 
fines and aroerciameate, express power ia givea bf 
that statute to sell tbe party's goods wbkfa dbtb refase 
to pay ; ergo, wMboat soch an express claose a lale 
of gooda could not have beem lawful. 

1 *s Jtc . And by the statute of 1 ft 3 Jac. tbe ferfeilorci of 
alehouse-keepers may be levied by sale of their goods 
by the express letter of these hnvs : and so it jnay be 
inferred that our statate wanling soch an express 
clause to authorise a sale^ therefore no SEde can be. 

But much may be said to the contrary; for dthosgb 
in cases o( sale the kws be tender^ yet it is phiin that 
both oar common law^ eustoais^ and courts of jostieej 
daily use theai^ and are fre^aenl in those sales. And 
we know that a distresa is properly a pledge to be 
detained till satisfaction be made^ and then to be nh 

3 H. 7. stored^ and is not to be sold. Yet in 3 Hen. VII. 

fol. 4. a distress taken for an amerciament in a \eet 
or law-day may be sold as well in the case where tbe 
snbject hath by charter or prescription the profits of 
the said courts^ as where the King himself hath them; 
and all the reason which that book yie Idetb for it is, 
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because tbey be the King's courts, (a) But a distress 
taken for an amerciament in a court baron cannot be- 
8old;(6) * and in 23 Assiz. plac. 72.(a) it is said, ^[190] 
" that if one recover a debt in a court baron, the goods 
of the debtor could not be sold therefore. (6) Yet I 
have seen always in practice, that for debts and da- 
mages recovered in the county courts, the goods of 
the debtors have and be usually sold for them by 
levari facias ; and in my opinion this is Used per to* 
tarn Angliam : and a sale in such a case in a court 
baron by custom is good ; and with this agreeth the* 
book of 7 Hen. IV. fol. 27. and 21 Hen. VH. fol. 40. l^„\ 
In a leet court on^ prescribed and alleged a custom 
to have of every one which made an affray within his 
liberty, a certain sura of money, and prescribed aUo 
to distrain for it, and to sell the distress : and with 
this agreeth 11 Hen. IV. c. 14. and 11 Hen. IV. f. 2. i»H.4. * 
A distress taken for the knight's fees of the Parlia- 
ment was sold. Therefore now let us see and exa- 
mine well by what authority oi^ officers of Sewers 
may sell the distresses taken, ^he words in our sta- 
tute which are most powerful in this point be these, 
viz. ^* to depute and assign diligent, faithful, and true 
keepers, bailiffs, surveyors, collectors, expenditors, 
and other officers, for the safety, conservation, repara- 

(a) And so it was likewise resolved in Godfrey's case, 1 Roll. 
7^y ; and the reason there given why such a distress may be sold 
b because it is for a public matter. [Ed. 1685.] 

(h) No not although it be a coart baron of the King*s, Blilstr. 
1. 63. [Ed. 1686.] 

(a) And Cro. Mich. 8 Jac. 266. [Ed. 1686.] 

(6) At least, if there be not a custom to warrant it ; for by the 
opinion in Brownlow, 1. 41. it seems that goods may be sold 
upon a levari facias out of a court baron, if there be a custom for 
it. [Ed. 1686.] 
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tion^ and making, repairing^ reforming and VMvAr 
ingofithe^prraiUea and every of tbein« and to begr 
the aceampt qf tbe col)ecl6r$ and oth^r ministers at 
and for tbe rrceipt.and laying out of tjie.nfoney tbut 
sbali Ve leafed and paid in and about tbe same.'* Here 
18 Ae word levy used^ and moa^y lefiediis property' 
upon a sale, execution/ cir forfeiture ; amd the vord9 
of bur statu te go fa rllier^ viz. — ^'and tq distrain, ojr 
otherwise to puaisb, the debtors and detainers of the 
samey by. fines, amerciairteilts, pain^,Qr otl\er lik^ 
meaui^,^ after their good discretions ;'' aa^ no lil^elier; 
♦[ \^ 5 mdinb^to tfaeael6 thelresany, thin to-roafce 9ale of 
the dablor'flf:gpoda for aOnrp^yiDent of bis s^s, ap^ it 
is cfonsbbanttoMfaerlaws. ' Also^ ia another part of 
this Btatdte are used these words, ''And tbe clerk by 
the Commissioners to be; assigned to b^ve t^o shil- 
lings pe^ diem Of the rates, tates, lots, and waives at. 
shall be assestod or lost by! authority of th^ said com'* 
mtssiob, to iK leviied and paid by their discretions/ 
And/M iftseenefb^ hy thei^ery express letter of i^m 
law, the taxes; sasscas, fa nd ra.fes> may be 'levied by tbO; 
disctfetion df Ihp CdmaiittstonevSy; which if they; fileasf; 
may berbysa}e:6f,lheiifiiEfndei«-sgoed<»* And in>maByv 
parti'erf this, stetvtd the Jusiifes off'^evfe^s have 
paweirtQ makie iavfa^^qiodiiiaDceS; and ded^f 9, which, 
being done according to reason, shall be held for firm 
^nd inyiolable : and therefore upon just cai^se id my 
opinion, the GQpmissiojners may make a law or ordi- 
nance fqr the sale of goods in furtherance of this ser- 
vice ; and this being a law which tended so oiiuch to 
the service of tbe commonweakb', and is «t>^|irdi(0l)le 
(ind commodious for the same; it is theriefoW'^ood 
{)9aaoQ to extend tbe same, and the exposition'thereof,* 
as hr as the letter and intent of the letter shall jr«ach; 



wliioh may be ha tV M lAaV fltaii4 wiih rf»«oa^ Wi4 
rales of otlier hws, •tiibii(e«, custome, and n^g(^% Qi 
other eonrU which baye power in sale of gQoiiB in 
caiuifeg of this nature^ and is not altogether wUhoat 
preaedept : for in tbe phfttter pf Ropiney .Marshy, p^. ch. Romnej 
S6 and ;^, it is said (a tbepe words, in. a debate be- ^'''^' 
twein.Haaio and Godfrey^-^ft prWic/u^ H^mo con^ 
€e98it pro ae et aUvf quod computabit cor* vigint* ^^^ 
tuar juraV elect" 4e patria mpcr dislrififUnUbu^ ^ 
eMrtU capV ^r^fikti GqdJreAi pro pr^4y^\WifUm^ 
witcrg^ng»8 r^par' ab ^io ^tiu» pfactii w^fl/w fim^^ 
%e. ct distrntionen iUan ^^(fmiLiun^ gwff^itaiep^ /fPT", 
<iai«f »bi.p09ttmgent, int^ffiin pro pr^^^ct; W^ttm ^i 
watfrgangii9i r/^^rfl9^d¥Vf^ sietU prt^dicif efit per pruem 
dke diBtrimU^m^ quod idem ftamp et qUi ^a^isfwiief^ 
inomnihwqimd t^^v^m^^^nfuerUperpr^^ 
inter eos 4e cnrplueagip recepto de ^veriis veffdUi^ 
pr^^V Godfredi oceasione- pnedict. iHereby it is 
nanife^^ that Hama the baili^ add th^ q^tle "^of *l\9%^^ 
Oodfjrey to make the repairs of the yf^fln faid tbQ 
wcUergangef ; and our statute gives, power to the 
Commisaionefs of Sewers to io after the customs of 
Bomney Marsb> which by this precedent fprmerly 
vooehed, warrants the sale of goods, (a) 

Yet herein | am of opijiion that the bailiif^ whicl^ 
distrain cannot ex officio, without a special warravOA 
first directed to them for that purpose from the Com- 
missioners^ make sale of goods distrained for a lay, 
tax, o;r sess of Sewers ; and I take it, it were a goo^ 
warraokT for the €9iniiiii«AP(ier« t« m^e a^^/adyis^ 
spe^iat Itfw of 6ew«rs for sale of goods diftmme^ 

<•) AwUt^wH fidfA. ip i^ '(^^ of Coffiilip wd phcny, Mich. 

«2 r.' 
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upon a just occasion, before they direct any urarrant 
ex subUo to the bailiffn, or for any snch purpose. 

But now herein follows a matter of some conse- 
quence, and worthy the handling, that if by the laws 
of Sewfers goods may be sold towards the repairs of 
these works, as in my opinion they may, then whose 
goods may be sold is the question next to be decided; 
wherein to be brief I am firm of opinion, that no 
goods -can or ought to be sold by the power of these 
laws of ^wers, but only the proper goods of the 
party sessed and taxed, though the goods and chatleb 
of other men be levant and couchant on the grounds 
sessed to the repairs : for I hold it not consonant to 
reason, nor that it stands with any rule of law, that 
the goods and chattiels o( a stranger should be abso- 
lutely taken away from him, and sold for the debt and 
default of another man. And to this purpose the 

sBlii. case put in the S Eliz. Dyer, fol. 199, may fitly be 

applied to this point, where a custom is alleged for a 
lord of a manor to have and take the best beast which 
his tenant had at his death ; and if such best beast 
should be esloyned, that then he might have and take 

*C 1^ 1 '^^ ^^^ beast of any other levant-and couchant *apoo 
the land ; and this was adjudged a void custom as to 
the goods of a stranger to be made subject to soch a 
forfeiture, (a) 

(«) It seems questionable whether the role that no goods can or 
ought to be sold by the power of these laws of -Viewers, bat only 
the proper goods of the party sessed and taxed, be so general as is 
here set down ; for if a man be taxed ki respect of his land, and 
lie seUs or lets the land to another, it seems reasonable that the 
goods of the assignee maj be distrained and sold for the tax^ be- 
cause the same is a charge upon the land, into whose hands soeyer 
it comes ; and the reason here given b j our Reader why no goods 
but those of the party assessed should be sold, viz. that it stands 
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*Thu8 far I have pursued my argument in dis- *[1943 
coursing upon these distresses^ and touching such 
matters as do depend thereon^ because in my ex- 
rperience I have found ibem the readiest part of the 
execution of these laws ; and 1 have heretofore beheld 
much enormous proceedings therein^ both in the 
Commissioners and in their officers^ and therefore 
1 thought it very needful to have treated thereon for 
their bcftter direction in these affairs hereafter. 



Replevins. 



Yet as I find distress to be the most useful execution 
of these laws of Sewers^ so I have seen the proceed- 
ings therein much stayed and interrupted by the 
usual suing of replevins, by which means the said 
distresses taken by the authority of these laws have 
been set at liberty, and the work of Sewers hath been 
much letted and hindered thereby. And therefor^ 
the fifth point in my case doth minister a good occa^ 
sion to enter into the serious examination of them« 



not with any rule of law that the goods and chatteb of a stranger 
should he ahsolutelj taken away from him and sold for. the debt 
and defanlt of another man, holds not in this case ; for the assignee 
is not a stranger to the land, nor consequently to the debt, for he 
takes the land cum. oner^^ and this seems to be the meaning df 
what is said in Style 13. in the case of Whitley and Fawsett, B. R. 
•that for non-payment of a tax imposed by the Commissioners of 
Sewers, the cattle of the owner of the land taxed, or of his assignee^ 
may be distrained and sold ; bat a stranger's cattlB upon the ground 
cannot be sold. [Ed. 1685 ] 
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And ndw my intetit i9, to d^dare in What case a 
#epteviA doth lie^ and where not ; and hugely thli 
point bath heretofore been mtach Btirred iti^ ahd ttot 
Without sotne canse^ for the vi^ry statate ieenieth to 
albvr of replevins in these words, t)u. *' That if any 
action of trespass, or any other Action, shall be at« 
tMipted a^faist any pei'son foi* takings any dlMress, 
or fiMT any other thing eonteming thi^ law of 8ewers, 
that the defendant in such action may mak€ MoWty, 
cognizance, or justification, that the taking of the said 
distress, trespass, or other act, whereof the plaintiff 
complained was done by the authority of the Com- 
mission of Sewers, for a lot or tax assessed by the said 
commission, or for other such act or cause as the de- 
fendant did by the said commission." And in what 
action can a man so properly make his avowry, cog- 
nizance, or justification, as in a replevin, being a 
word only apt for that action ; and a distress is de sua 
natuta properly replevisable by the common law : 
♦[ 195 ] and for direct authority in the *point, it appears in 
Rooke's case. Rooke's case, that a replevin was there sued for the 
delivery of the distress taken by the power of these 
laws of Sewers. But I must here distinguish ; for 1 
am of opinion a replevin doth not lie, nor ought to 
be granted from the sheriff, or any of his deputies, 
for that the Sewer is a judicial Court of record, and 
of greater authority than the power of the sheriff, 
which in these cases was but ministerial; {a) and 
the highest authority that he hath is but yicontiel 
which is much inferior to the power of thift eota^ 
teibsion ; *rid therefore the sheriff is not of suiBciefit 
power to supersede a Court of higher power. Yet if 

{b) But see Pritchard v, Stephens, T. R. b%% 
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^ne sue a replevin, which afterwards: in 1niib)wak 
abated, and a retoni «f the cattle there a^rdad, 
another replevin did lie by the opinion ^of the book of 
34 Hen. VI. foL 37. and so it appeareth bythd aia^ S4H.6. 
tote of Westiiiin^er, chap. 2; bat these new replevins 
caine out of the said Coarts where the former wm^ 
for ijt IS not likely that the -sheriff.cottU mpke deUmr* 
anct| by his warrant of cattle, contrary -to the award 
and return of a Conrt of jasiice tn a /etom'd kabendo; 
and therefore by ihe kame statute the secunda deH^ 
beratioke ts now to be awarded ,j>at of; the rolliijof 
the Court whence the retomo kahendoAiSiiat. And if 
one wonid resemble^ this case with other aiithorities^ 
and with the reason of other bode cases of the law, it 
iVill be made ihereby apparent that the higher Ckmrt 
mky take or remove a cause oat of the iiif(^rior Go«rt/ 
but not e ctmtru ; neither dtn the inferior Coort 
iiipersede the superior^ For if dne be ImpIeade^iH 
the Kind's Court at Westminster^ aad iii obMii^ 
towards London be ii arrested in ttterporation Comti 
he may be ' delivered tfience by the power of tlw 
Superior Court to the which he was attendant; ^and 
the power of thd inferior Coart shall be supeisededi 
thereby^ as the law is' declared In divers of our ftooke/ 
By the which it is plain that on^tf p^sen b^ing in) 
the privilege and. protection of^ the Hingis Cbutt^* 
cdttid not justly be tmprisOiied by the power of en- 
inferior Conrb ^nd in StfhvgefMow^s case<ft) iff 
3 Bd. €. Dyer Mi 61; the godds of ofae wete^sKcLs. 
lieised by the ^sheriff by process oai of the Chflincery • ♦[ 196 ] 

^ (fi) See Vin. Abr. Creditor and Bankra^ Z. pi. 1. Prerogative 
G. pt i. ^ee also 'f he king ir. Cofton, 4 Ves. 295. S. C. Parker 
fte'p. rti. and Vpfoni t. Ssnker, i Bl. 1296. in which this ease is 
«apported. 
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for a sabject ; and after seizare^ and before delivery 
thereof was made^ a writ of prerogative came ont of 
the Exchequer, rehearsing thereby that the King 
was to be served before any other, and commanding 
the sheriff to levy the same on the goods of the same 
debtor. And whether these goods that lay under the 
power of a process in one Conrt might be taken from 
thence by the power of another Court was the ques- 
tion ; and the better opinion therein, as I take it, was, 
that they could not, for that by. the former process 
they were privileged from all other jurisdictions, 
powers, and authorities, especially if they were of an 
inferior degree. Yet there be two cases which not 
being curiously looked into make show as if the law 

11 H. 4. were otherwise. The one is in the 1 1 Hen. IV. foL 2. 
where the goods of J. S. were taken in execution by 
the sheriff by a fieri facias which came out oi the 
King's Court of Westminster, and the sheriff sold 
them to J. D., and there was a replevin sued in that 
case, but no deliverance made of the cattle in Court: 

7H.4. and the other case is in 7 Hen. IV. fol. 28. goods 

were taken by a levy which issued out of a court 
baron, and they were sold by the bailiff, and there 
was also a replevin sued, but no' deliverance made of 
the cattle in Court, neither would the Court order 
the defendant to gage deliverance : so that by these 
two cases it may seem that a replevin did Iie» though 
another Court had formerly the jurisdiction of the 
cattle taken by the distress. But, under favour, I 
hope I shall easily reconcile these books, and shall 
make it to appear that they do not make against my 
opinion formerly delivered upon this diversity; that 
when the goods were seiaced or taken by process, and 
remained by the virtue thereof in the hands of the 
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stieriff or of hia bailiffs/ daring that time no replevin 
did lie in the case ; bnl after such time as the goods 
or cattle were sold away, as in the said two cases 
formerly alleged they were, then against the party 
that bought them, or any other, a replevin did lie in 
the case ; for after the sale they were out of the pro- 
tection of the former parties, *and then a replevin ^[ 197 j 
might well take hold of them, being out of all other 
jurisdiction. And the same difference I take in this 
case of the Sewers, that is. That so long as goods 
distrained by warrant and process out of this C!ourt 
of Sewers remain in the custody thereof, they be not 
replevisable by the warrant of the sheriff or of his 
deputies: but after they be sold away, then by the 
sale thereof they are out of the protection and pri- 
vilege of the Court of Sewers, and then the sheriff 
may cause them to be delivered by replevin, (a) Yet 
it may be objected unto me, that in Rooke*s case a 
replevin was taken against him which detained the 
distress by warrant of the Commissioners of Sewers. 
It is true the book is so, which case I admit, and 
that the replevin was well granted there ; yet 1 take 
it it doth not contradict ray said opinion,' because 
there Carter was assessed^ but the goods of Rooke 
were taken and detained for the sess ; and Rooke did 
sue the replevin, which he might well do, because 
against him or his goods there was not any law of 
Sewers extant or in force, neither was he or his 
goods within the privilege or jurisdiction of these 
laws of Sewers. But if Carter's cattle had been 
taken, who was the very party sessed, he could have 

(a) Bat see Pritchard v. Stephens, 8 T. R. 522. 



^isaA'M npltYm frdm Ibe sheriff or his ttepullies to 
deliver Iris cattle. > 

But ftltbdiigh b replevin doth not lie in the afw 
aforesaid from the shisriff or Iris d^otieb ex ifjffSeio 
to deliver a distress of Sewers^ yet out of the Kitog^s 
Court at Westminster a i^pleVin doth lie in tbote 
GrB. Msnk ctses: and the Charter of Romney Mhrshi p.^ 18. doth 
«(ibrd us In this ease a very good prdcedeitt rfei" there 
complaint lyais »a4e to the King, s^ilg forth thereby 
that whereas bis Highness had apfiointdd ttiid antho^ 
m^d Henry de Bathonia to be his jastice^ dnd to de* 
tcRmiqe the differoaced depending and touching tbe 
Impairing of tb^ defences of the said Marih> he 'had 
ordaioed that distrMses oiight be tdken accoidiwg «b 
the twenty-four jorator^^ Aa quodnuUuivitetWfUsiml 
lUiua baHpuB nosier intramitlal in dUtticthnibua iilia, 
*[ 198 ] tuMmen (meaning the ^shclriff of Kent) niMtommw 
flistrifiticmts UlM^pr^pter hoc factum per'viginfqma* 
tU9rjuraiar€8 iuprg'tidicia d^nsiderdthms eomnlkm 
r^axaaih tihi igitur praetpiimOs qited distrittiombii$ 
Ulis in nulla te intromiUaa ; add in the tame charted 
the l)ke matter is there also so determined of p. 7. 
By the which may be colteeted that the sheriff tii 
^ffici^ might not meddle with suefa distresses : ^and ita 
the s8me charter, p.. 8, the words be fiitrther 'Qeiorf st 
qui9 de consideralione pr^iet* di8lricliohi& ^e^ihjuM 
tgfapaV 9entiretel inde eanqueri vMetttdipium. De^ 
p^uffi Begen^^querelam suam d^erret, ttipttt incurid 
suaijuftitiamJieri/aoeTeresTervasset; whereby it is 
fnanifert that a replevii^ ipy for.a:di8tcess tiikeh in (hd 
King's courts^ for that they be of a luperior authorfty 
and jurisdiction to these inferior courts of Sewers ; 
and therefore the replevins which our statute aims to 
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|^f€ way tp are intended to l»e t»ken 4>Qt of tiie Kii^'t 
courts, which in law andjastice ong^ht to. he^abejied, 
4nd not from the sheriff or bis officws by virtae of 
(heir .office, only. 

Bat IB Biy jCaae Ibe Commissioners made a law that 
the^gOods of A. should be sold without allowaace>of 
replevin, which is. a good law upon the :4i8tinctioBB 
and dinetsilies afonesaid ; that is^ that A.> who was 
thfe person assiessed/ might not b4ve or take a reple^ 
vin, because he. was a person bound expressly by the 
law ; nor that the sheriff ^or his officers ex <ffif^ 
might grant a replevin to deliver (he same, being 
under Ihe. power of this law of Sewers. 

Botthi King's Gourts at Westminster (uay in those 
c4fiies 6f Sewers deliver the distresses ;f and this eoil-> 
strnction made of this statute, as I take it, stands with 
law and reason. And in the "S\ Ed* HI. Brpoki siKcLs. 
Replevin, plac. 60. the case is put, a man did grant 
to A. B; a nint out of bis grounds, with power that if 
it weire bsHiud that he siMgbt distrain therefore, )aMl 
detain the distress against gages aod pledges ; and 
^t it was adjudged that if the rent were behind^ end 
the grailtor distraint, he could not detain this dis** 
tress bgainst the replevin ; yet here were the direst 
words of the party himself to the contrary^ but his 
lyords jcould tii>\ * overrule (he.biw. So that upon all *C ^^^ ] 
these matters I bold these tenets following : 

Imprimis, To make a general law to rssti:aiB aH 
replevins granted either from the sheriQT or the Kiog*s 
Courts is no good law or ordinauae of Sewers ; for 
that replevins de jure are in such cases grantable out 
of the Kinff*s Courts ; and such a general law saviours 
too much of pppressioq^ in stopping up the gates o( 
justice. 
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Secondly, For a sheriff or his deputy to grant 
and award warranto of replevin ex officio, to deKver 
goods or cattle distrained and detained for a tax «id 
law of Sewers^ Js in my opinion against law, and 
heed not to be obeyed, for that the distress was mb 
protectione superioris curia, which is of a higher 
degree than a sheriff's n^inisterial warrant. 

Thirdly, If a distress.be taken and sold for a sestf 
of Sewers, a replevin lieth against the buyer ; for by 
the sale the goods and cattle were put out of the pro^ 
tection of the Court of Sewers. 

Fourthly, If a rate or tax be imposed by the laws 
of Sewers upon J. S. and the goods of John a Downtf 
be taken therefore on the grounds of J. S. which were 
charged, J. D« may sue a replevin of his said c^tle 
from the sheriff, for that he nor his goods were not 
expressly bound by the laws of Sewers. 

Fifthly, A replevin lieth out of the King's Courts 
of Westminster, to deliver a distress taken and de- 
tained by the laws of Sewers, for tbatdiey be Courts 
ite idtwre naturd.,{a) 
*[ 200 3 ^Sixthly, A distress taken by a lord on bis tenant 
for not repairing a work of Sewers, which by the 
« tenure of his land he ought to do and repair, the te- 

nant may sue a replevin from the sheriff ex qffido 
to deliver the distress, for that this distress was not 
taken or detained by warrant, judgment, or decree 
of Sewers. 

Seventhly, If upon a judgment given in the King's 
Court, or upon a decree made in this court of Sewera, 

(a) Agreeable hereunto is the opinion of Heath Justice, B. R. 
in the case of Commins and Massam, that the proceedings of the 
Commissioners of Sewers are ex&mhiable in the King's Bench^ 
upon a replevin brought there. March 198. [Ed. 1686.} 
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u writ or warrant of dUtringa$ ad reparandum, or 
of that nature^ be awarded, and tt)e parlies' goods be 
thereby tnken^ these goods ought not to be delivered 
by replevin to be taken either out of this cpurt^ or 
out of any other court of the Kiqg's, because it is an 
execution out of a judgment, (a) . 

Eighthly, Although one grant a rent out of his 
land, with clause.of dis^ess^.and with grant or cove- 
nant that the.gmntee tnjght distrain and detain this 
distress till he shall be satisfied his rent, yet va reple*- 
vin lieth in that case, . 



A perpetual Charge. 

So now I have fully and at large declared my opi- 
nion, touching distresses and replevins; wherein I 
hope I have fully satisfied the first point of my case. 
I intend therefore now to proceed to the. sixth. pointy 
which concerns charges and sales of land« to be made 
by the Commissioners of Sewers by the power and 
authority of this law. 

, And^ first, I suppose the question may be, extended 

.to this, that is, whether the Commissioners of Sewers 

, can impose a perpetual charge upon land to repair a 

work of Sewers for ever by the power of these laws. 

I do here acknowledge that this is a knotty point; 
yet something may be alleged in maintenance of this 
opinion affirmatively. For in the parts, of Holland in 
the county of Lincoln, almost every one knows which 

, (a) But see Pritchaid e. Stephens, 6 T. R. 5». 
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the said opinion of §ir Edward Coke is not directly 
against this. And upon decrees for sales of land, it 
is usual in those decrees to bind those lands to the 
perpetual repairs. 



Sales of Lands, (a) 

The words of the statute which be made for sales of 
lands be these, '^ Provided always, that if any person 
or persons being assessed or taxed to any lot or 
charge for any lands, tenements, or hereditaments 
within the limits of any commission hereafter to be 
directed, do not pay the said lot and charge according 

m to the order and assignment of the Commissioners, 

having power of the execution of the said commission, 
&c. by reason whereof if it shall happen, the said 
Commissioners for lack of payment of such lot and 

*C 203 ] charge to decree and ^ordain the said lands and tene- 
ments from the owner or owners thereof, and their 
heirs, and the heirs of every of them, to any person 
or persons for term of years, term of life, in fee sim- 
ple, or fee tail, for payment of the same, lot and 
charge ; then every such decree and ordinance so 
by them made, engrossed in parchment, and certified 
under their seals into the King's Court of Chancery, 

(a) See Brown v. Hamond, 3 Ch. Gas. 249. and Vin. Abr. 
title Sewers, B. pi. 3. where it is stated with reference to a par- 
ticular Act, that the Commissioners never sell for more than 
is in arrear of the tax and penalty, and that it seems they can 
sell for no more. 

For form of decree and sale of lands by Commissioners, and the 
certificate into Chancery, see Appendix^ No. 11 and 13. 
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with the King's royal assent had to the 8ame^(a) 
shall bind all and evety person and persons th4t at 
the making of the same decree had any interest in 
^such lands^ tenements^ and hereditaments in use^ 
possession^ reversion^ or remainder, their heirs and 
feoffees, and every of them, and not to be in any 
wise reformed, unless it were by authority in Parlia- 
ment hereafter to be summoned and holden within 
the realm. * 4 

^^And also that the same laws, ordinances, and 
decrees, to be made and ordained by the Commis- 
sioners, or any six of them, by authority of the said 
commission, shall bind as well the lands, tenements; 
and hereditaments, of our Sovereign the King, as all 
and every other person and persons, and their heirs; 
and such their interest as they shall fortune to have 
in any lands, tenements, and hereditaments, or other 
casual profit, advantage, or commodity whatsoever 
they be, whereunto the said laws, ordinances, and 
decrees, shall in any wise extend, according to the 
true purport, meaning, and intent of the said laws/' 

This cbuse or proviso was strangely placed in this 
statute, as if this statute had not been the first father 
of it, and as if this law had made some addition to a 
former law. But I take it that this statute was, and 
is, the first and only law which gave sale of lands in 
cases of Sewers; and this clause stands upon these 
four pillars, — 

Imprimis, For what cause lands may be sold by th6 
Commissioners of Sewers. 

Secondly, What lands are to be sold within these 

laws. 

J* 
(tf) See post. p. 213. n. (a) 

R 
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Thirdly^ What persoos, what estates^ ftiid mtereaft, 
are to be bound thereby. 
'^[ 304 ] ^Fourthly, To what persoaa these lands may be 
sold or decreed. 

The statute is^ '' If any person sessed do oat pay %'' 
whereby it is manifest that the lands are to be sold for 
aesses and charges imposed by theCommissionen which 
Heib in payment only^ and they may not be decreed 
away for any other cause or matter. And^ tbewficNre, 
if one hold kis land to repair a wall^ bank« Sewers, or 
<^her work of Sewers^ and he neglect to repair the 
sapsCj the Gommissioners of Sewecs cannoit for this 
cause decide the ia«da away from the owner, becauae 
this charge lay not in payment. And I oaaoot gather 
out of the words of this statute^ that lands can be de- 
creed for any cause than for non-payment of a lot, sess, 
or charge^ by reason tbis word paymeiH is reiterated 
three or four times in this branch of the atainte, an/d 
no other worda be coupled with H to infer any otbw 
or larger exposition^. 

If J, S. do bold his lands of the lard <of a manor^ bgr 
the payment of twefity abUlings yearly or oflier snm, 
towards the repairs of a work of Sewers, anyd he do 
neglect to pay the same^ whereby the work is unre- 
paired, althoa^ this is a chaigie which lieth m pay* 
menlv yet because it grows due by tenure by the com* 
Bon law, and was not impoaed by the force of this 
statute, therefore the lands of J. S. cannot be decreed 
from liim by the noo-paynient thereof, by the tenor 
and virtue of this law of Sewers. 

But if the lands of one be generally diaiged to 
repair such a wall or other work of Sewers by fwe- 
scription, covenant, or otherwise, and the Commis* 
sioners impose a seas and rate npoa-him to repair it. 
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m^ be do wt, tbj^re tn tbi^ cn^e^ alAoagb the charge 
WM by the r«l^ of the common lawii, yet because tbe 
ses* gqd rate was set i^pon bim by the power of ibis 
statute, I am of opinion that for oeglect of payment 
tbe wi4 lajH]9 may be sold by the deicree of the Com- ' 
miBm»a» of Sewera. 

So if one do hold hip lands for tbe payment of 
twenty abillingi to repair a bank^ and the Ccwdmis^ 
sioners of Sewers *do order tbe party to pay the *[ 205 ] 
twenty shillings at a time by them prescribed (not 
being contrary to the vsnal days of payment) and he 
do neglect to pay^ the Commissioners may decree bis 
laiids from bim^ because this cbargej, by reason of 
the mid order> had got the force and power of this 
statqte. 

If a charge be geoeraVy laid upon a township^ 
bundredj or rfLpe, which is not paid according to ^e 
Commissioners' order^ no lands can be decreed ia Uiis 
case^ .b«caose qo persons or lands be m this case par- 
ticularly charged; aad tbe decree of the sale mult be 
directed by and depend upon the sess : bat if, after 
ihe general sess belaid^ the same be after assessed 
jupon particular persons by particular sums by the said 
Commissioners^ then, upon defouit of payment, th/^ir 
lands making default may be decreed from Ibem ky 
the power of this statute. 

^f au assess or charge of payment be hiA vpoja 
certain lands without mentioning the owuer^ .tbe lauds 
cannot be decreed from him by this law ; ^ the 
WfiT^fi of tfee /statute !be ^' that if any person .or per- 
sons assessed to any lot or charge do not pay ;'' so 
that I shall take it, that no decree for sale of land 
.can be made but where there is a person certainly 
by name. 

r2 
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Lands cannot be decreed away from the owners for 
default of paynkent of fines^ amerciaments^ or pains ; 
for tbougli tbese be sums of money or cbarges im- 
posed by tbe Commissioners of Sewers on persons 
certain for matters touching these laws^ yet because 
they were not sessed or rated towards the repairs of 
any works of Sewers, but be set upon the parties as 
mulcts and punishments^ and be due to the King, 
therefore no decree of Jands can be made for any of 
them. 

Now the second part of this clause is^ what lands 
may be decreed by the authority of the said statute ; 
and thereby it appears they must be such lands as 
lie and be within tbe power of this Commission of 
Sewers; and herein rests a difference between the 
•r 205 n case of a distress for a sess which *may be taken in 
any place within this realm, and the decree of sale of 
lands for non-payment of a sess which must lie 
within the bounds and extent of tbe Commission; 
for this distress is circumscribed to the extent of the 
statute^ which is over the whole realm, and the sale is 
tied to the limits of the commission. And I am also 
of opinion that no land can be sold away by the de- 
cree of tbe Commissioners of Sewers, but such as were 
charged with the sess. (a) 

If one hold his lands in comitaV Ehorum to repair 
a seabank in the county of Lincoln, and the owner is 
assessed therefore, and makes default of payment, the 
Commissioners of Sewers in the county of Lincoln 
may give warrant to distrain for this sess in the 



(a) And under a particular Act it was held that the lessor was 
bound, though the lessee coTenanted to pvj the tax. Brown r. 
Hamond, 2 Cha. Cas. 349. Vin* Abr. title Sewers, B. S. 
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county of York: Ijut they cannot decree away by 
sale those lands lying there which were charged 
with the sess. 

A copyholder's land cannot be decreed against him 
by this law ;(a) for if it mighty then these customary 
lands should be transferred from one to another^ con- 
trary to the customs of the manors whereof they be 
parcel ; and it would infringe that rule which is deli- 
vered in Heydon's case, in Coke's 3d Report^ which ?2!?^'*'* 
is, when an Act of Parliament doth alter the service, 
tenure, and interest^ of the land or other thing, in pre- 
judice of the lord, or of the custom ef the manor^ or 
of the tenant, there the general words of such a sta^ 
tute do not extend to copyholds. And in this case if 
any sale should be made by the Commissioners, all 
the said rules should be infringed, for it were con- 
trary to the custom to pass these lands without sur- 
render; it were in prejudice of the lord to have 
copyhold-land passed, and he to have no fine. And 
I am likewise of opinion that the freehold of these 
lands could not be passed away for a sess or a lay, 
because the lord hath but the shadow, and the copy- 
holder hath the substance: but if the lord's rents of 
assize should be assessed as they ought to be, and 
he do neglect to pay, then these rents might be de- 
creed from him; and so may all other lands, tene- 
ments, and hereditaments djscreed, in respect whereof 
one is sessable and sessed by these laws. 

*The third branch of this clause is the direct point «[ 207 J 
in my case, viz. — What persons and what estates be 
bound by these decrees? And, first, of the heirs in 
tail, whether they be bound by a decree made against 

(«) Bat sec 7 Anne, c. 10, 
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the donees in tail their ancestors is the questfon. 
In the handling whereof I hold it fitting to shew ta 
what cases the heirs in tail have been boond by the 
act of their ancestors^ and the reasons and causes 
thereof. 

And therefore if a disseisor make a gift in tail^ and 
the donee in tail grant a rent to the disseisee for 
release of his right, this will bind the heir in tail; 
for that by this release bis estate, which before was 

soEdil defeasible, is now confirmed, as by the books of 44 

46 Ed. i Edw. III. 22. and 90 Edw. IV. 13. appeareth. And 
so in 46 Edw. HI. a gift in tail was m^Aeita quod the 
donee might alien to the benefit of the heirs in tail; 
and this by Judge Welbey was held a condition 
ithich bound the heir in tail for his benefit And in 

i«Bd.4. j2 Edw. IV. 1. Tregouse and Taltarum's case was, 
that a recovery against tenant in tail, with a voucher 
by him over, did bind the heirs in tail, by the com- 
mon law^ by reason of the intended recoropence 
which was to come to him by the voucher ; and so a 
lineal warranty with assets, and a collateral warranty 
without assets, were and be both of them bars to the 
issues, by reason also of the intended recompences ; 
and these are things which were originally tied to 
those estates, and were incidents to them ab initio. 
And, therefore, this shall suffice to treat of bars to 
the issues in tail by the common laws ; and now I 
proceed to shew in what cases they were barred of 
their estates by the statutes of this realm. 

16 R. 8. By the statute of 16 R. II. c. 5. the lands and tene^^ 

ments of one attaint in a prsemunire are to be fot" 

81 Ki* feited to the King; and in 21 E\m. one Trndgin 

was tenant in tail, and was attainted in a praemunire; 
and the question #as, whether entailed lands were for- 
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ftlUd dgedD^ the imues in tail, or not ? And in Doctor 
Fogter'8 case in Coke's 11th Report, it it theresaickC.iiRep. 
to be retolved that the general ^words of that sta- *[ 208 ] 
tute did not repeal the statute of Weslminiter 2. of ^''^-^- 
intaik; and so the forfeiture was there resolved t& 
continue hot for the life of Trudgin, and did not bind 
the issues in tail. 

Ajudgmentiadebt against tenant in tail, or if he be 
bound in a statute, or in a recognisance in the nature 
of a ^tute, the lands entailed were not extendible, 
nor to be held in extent by the statutes of Westmin* 
«ter 2., Acton Burnel, or by the Statute De Merta- iSiJf*** 
<o7nt&«s, by any of the general words of these laws : ^^^^^^^ 
but the statute of S3 Hen. VllL c. 39. by express s3H.8. ' 
"words bindetb the heirs in tail for their lands whose 
ancestors stood indebted to the King by judgment^ 
recognizance, obligation, or other specialty. 

Bnt the statute of 26 Hen. VIU. c IS. enacts, seH-s. . 
** Thi^ every one which shall be attainted of treason 
ahall forfeit the lands whereof he is seised of any 
estate of inheritance;'* and by this statute intailed 
lands were forfeited; and the words ''of any estate of 
inheritance" were the words which gave that for* 
feiture, the one in fee-simple, the other in fee-tail; 
and the word '' any" presupposeth more estates of in- 
heritance than one. 

But whether a decree of sale of lands made by 
Commissioners of Sewers shall bind the heirs in tail 
is the point of my case; and in my opinion I think 
they should be barred, for the causes and reasons 
following : — 

First, The words of the statute of Sewers be» 
^^That such a decree shall bind all and every person 
and persons Uiat at the making of the same decree 
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had any interest in such lands, tenements^ and here- 
ditaments in use, possession, remainder, or reversion, 
their heirs and assigns/' So that by express words 
it binds the heirs ; and it would have bound the heirs 
of a tenant in fee-simple, without the word ''heirs" 
expressed in the statute; therefore the word ''heirs" 
needed not, but only for the binding of the.beirs in tail. 
* Aho if these lands were charged by prescription, 
as many lands be^ then were the lands originally 
bound ; and the heirs in tail stand charged with these 
sesses, as well as the land in fee simple. 

*[ 209 1 *And, lastly. This is a law enacted for the preserva- 
tjon of the commonweal, and is more to be favoured 
than particular estates of heirs in tail : but the case 
of the praBmunire was penal in point of a forfeitarei 
which is to be strictly taken for the King, and favoar- 
ably for the subject ; and therefore in my opinion 
the heirs in tail shall be bound in these cases of sale; 
and the rather because they be within the words of 
the statute^ viz. heirs generally put, which extends 
to heirs' in tail, as well as to heirs in fee-simple; 
and because the sess in charge shall bind both alike, 
so in my opinion the sale shall bind both, in regard 
the sale depends upon the charge and sess. 

If a prebend, parson, or vicar, dean, bishop, or 
such like, which be seised of lands in their politic 
capacity be sessed to repairs of works of Sewers, 
their lands cannot be decreed away from them in such 
sort as to bind their successors ; for as this statute of 
Sewers extends to bind lands by decrees in perpeluityi 

ml" * ** 80 the statutes of 1 & 13 & l4 Eliz. restrain aliena- 
tions ; and where those statutes restrain them,. I am of 
opinion that this general statute of Sewers doth not 

Ss Ji.^''''' dispense with those statutes. In Croft and Bowel's 
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CBse, in Plow. Com. a fine with proclamations and 
non claim by five years did bind the corporation of 
the mystery of the cooks in London for their right in 
lands ; and so all other corporations which are abso- 
lute of themselves^ and needed not the assent of any 
otfaer^ as mayors and commonalties^ deans and chap- 
ters^ master and fellows of colleges ; — ^but the law is 
otherwise of parsons^ vicars^ prebends^ and such like : 
and the like exposition do I make of them in this sta- 
tute of Sewers. Bat I will here make a distinction : 
I am notwithstanding of opinion that the parsons^ 
vicars^ prebends^ and such like^ for their own neg- 
lect^ are bound during their times^ but not their suc- 
cessors after them ; and note^ this statute though it 
mention heirs^ yet it doth not at all mention success- 
ors^ which is worthy of consideration also: and in 
my opinion this statute as to decrees to be made of 
lands will bind women * covert-baron^ infants^ per- L^l^!l 
sons that be non same mentis, and such like^ because 
it is a law made for the safety of the commonwealth. 
And so it is held in Zouch's case in the Com. that the Zoacli*t 



statute of 4 Hen. VIL of fines had bound infants^ 353. ' 
idiots^ and women covert-baron^ had they not been ^ ^' ^* 
excepted in that statute ; a fortiori shall tliey be 
comprised in this statute^ for the statute of fines was 
made for the peace of the weal-public^ but the statute 
of Sewers was made for the safety thereof. 

If there be two tenants in common which be sessed 
towards the repairs of a wall^ bank^ or such like work 
of Sewers^ and one of them do neglect to pay his 
proportionable part/ whether Commissioners may de- 
cree a moiety without partition both of the sess and 
Jand is a question ; for their estates are several^ 
though there be a community in taking of the profit^. 



J 



AuA therefore the matter i», whether the dssets Ad 
attend upon the possession which is in common^ or 
upon their estates^ which be severaiL And although 
Commissioners in assess be not bound to take notice 
of their estate^ yet if they take upon them to decree 
a man's knds from him^ they are then to take notice 
of his ettate^ and of all other circumstances neces- 

€2 H. 6. sarily depending thereupon. In 92 Hen. VL fol 19. 
if a trespass be done upon lands which are held in 
common^ they are to join in an action : but if one of 
them die^ that action shall survive ; for though they 
were joint in the personalty^ yet they disjoined in the 
realty, (a) 

*[ 81 1 ] * If two tenants in common of land join in a grant 
of ten pounds rent-charge out of their lands^ the 

(a) If the trespass or wrong be done to the Idnd by ploughing, 
remoYing a boundary^ &c. both the tenants in common shaU join 
in the action^ ind that is because the one hath as great wrong at 
the other : but if the beasts of one tenant in common be distrained 
or chased, he only shall have the action* Latch 153« Jones, 142. 

M7 Lord Coke, 1 Inst. 108 a. gives the same reason why the 
action shall survive as was intended here by our Reader, sciL be- 
cause albeit the property or estate be several between tenants in 
common, yet the personal action is joint, and every personal action 
shall survive^ But the words here are transposed; for whereas it 
is said, (though they were joint in the. personalty yet they disjoined 
in the realty,) it should have been (though they disjoined in the 
realty, yet they were joint in the personalty :) for the only reason 
that could be given why the action should not survive is because 
they disjoined In the realty ; and upon this ground it was urged 
by Danby in the absvesald cass of S2 Hen. VI« that if trespass 
wbre done in the land^ and Sue tenant in common dies, the survivor 
should not have an action of trespass of the entirety. But the 
Court overruled him therein ; and the reason is because they were 
joint in the personalty, and therefore the action shall survive ; and 
not because Ihey disjoined In the realty. [Hd. 1085.] 
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gmntee sball have ten pounds yearly of either by the 
ot)inioQ of Mr. Perkins, (a) But if a sess of ten 
pounds be laid and imposed upon them by this law 
of Sewers^ this sess ^ shall not double as the rent *[ 212 ] 
i^hould ; yet in this case of a joint assess imposed 
upon tenants in common^ and one would pay bis 
moiety and his companion refuseth^ the Commis- 
sioners of Sewers cannot sell a moiety of the land^ 
for that it is a joint sess^ and was not imposed by 
moieties^ and the sale doth depend upon the sess, 
and all may not be sold ; for that one tenant in com- 
mon cannot prejudice his companion in things of 
realty. 

The fourth matter is to whom lands may be decreed 
by this law ; for by the words of the statute it ap- 
peareth that the Commissioners have power to decree 
lands for default of payment for years, for life, in 
tail, or in fee-simple ; whereby the law intended they 
should make their decrees for sale, according to the 
quantity of the sess, and so should use moderation in 
the estates they made or sold therefore ; and it was 
not intended they should sell the fee-simple away for 
sess which might be satisfied with the making of a 
less estate. 

And I am of opinion that this decree doth make 
the estate, with the help of this statute, according to 
the limitation which should therein be declared, and 
that the party shall have estate according as the same 
is thereby limited unto him ; and this is no equitable 
decree which binds the person only, as Chancery de« 



(a) And of Coke 1 Inst 107 a. for that every man's grant shall 
be taken most stronglj against himself, and therefore thej are se- 
veral grants in law. []Bd. 1685.] 

2 



252 Lectura Tertia. 

crees he, but it binds the land, and therefore the 
Commissioners may not decree lands to a corporation, 
as to a mayor and commonalty, dean and chapter, or 
such like, which be mortmain, for the general words 
of this statute do not repeal the statute of mortmaio 
in my opinion. 

And herein I shall end my argument touching de- 
crees ; and I take it^ though the interest of E. was 
in tail^ yet the sale thereof might be made by this 
statute for the causes and reasons aforesaid. And 
now only remains under my censure to declare my 
opinion, whether the Commissioners of Sewers did 
justice in refusing to admit of pleas of discbarge 
which were tendered to them by A. and E., wherein 
may come justly into our considerations these things, 
*[ 213 ] viz. * whether traverses, pleas of exeniptions, and 
other legal proceedings, may be had in this court of 
Sewers, or not; saving I add this, that these decrees of 
sale being binding, must be certified into the Chan* 
eery, with the King's royal assent had thereto, {a) 

(a) As to the laws, ordinances, and constitntions of Ae Com- 
missionet^, see 13 Eliz. c. 0. ; and for the form of the certificate 
of decree and sale, 8.€e Appendix, No. 12* 
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LEGAL PROCEEDINGS. 

Traverse, (b) 

To enter into these parts of my law, 1 think it fit to 
begin with traverse, and to deliver my opinion whe- 
ther such pleas and proceedings are to be admitted 
into this Court; for a traverse is a plea of the party 
containing matter to the contrary of that that the 
party stands accused of, or which is laid to his charge. 
And in some cases our books and authorities of law 
admit the party to a traverse, and in other cases the 
same is to be denied ; for in 5 Hen. VII. f. 9. and 45 5 H.7. 
Edw. IIL f. 8. and 28 Hen. VUL in Dyer, f. 13. if tln/t 
one be presented in a leet court for bloodshed, or any 
other personal wrong, this presentment is not tra- 
versable; but the party is without remedy therein^ 
though the presentment be false and the matter of it 
untrue; and the law is so also of such a presentment 
made in a sheriff's turn. And here withal agreeth 
the books of 2 R. HI. 11. and 19 Hen. VIIL 11. sRs. 
Fitz. Assiz. plac. 442. and 8 Edw. lY. 5. and the 5 h 7. ' 
reason thereof is delivered in 5 Hen. VII. because no ^ 
process is there awardable against the party to call 
him to answer. Yet in the same book of 5 Hen. VII. 
it is said, '' that if a presentment be made which touch- 
eth a man's freehold, he may there traverse the same. 
But I take it the party must first remove the present- 
ment into the King's Bench, and there traverse it ; 
for in the court leet, in my opinion, there cab be no 

(6) See Vin. Abr. tit Sewers, F. 
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traverse taken or tried, no more where the present^ 
ment toucheth freehold^ than where it only conceni* 
eth a personal wrong. Therefore the reason alleged 
*[ 214 ] in 5 Hen. 7. cannot be ^ the trae cause wherefore ia 
personal wrongs the presentments cannot be tra- 
versed : but the very true reason therein is, as I take 
it, because these petty presentments be of such petty 
trifling matters, that in avoidance of trouble the law 
esteemed them not worthy of traverse and trial; and 
JFuitice Fairfttx in fi Hen. VH. ys of opinion, '' that a. 
piesentaient made before justices of peace in a 8e«« 

Stanford 1S3. Aonfk If traversable/^ And with this agreeth Stan- 
ford, f. 18S. and in other Courts of iaw there often^' 
tames &U out matters which one shall not be admitted 
to take a traverse unto; and in some other cases he 
riiall, as by these succeeding authorities may appear. 
In the 37 Assiz. plac. 7. a presentment was takea 
before Green and Ingham, Justices of the King^s 
Bench, that J. S. who had killed A. had goods to the 
valueef eighty pounds in the hands of one John Loib- 
bard; and upon the presentment a scire /octotf was 
awarded against John Lombard to shew cause where- 
ficMre these goods should not be seized to the Ktng'f 
use. John Lombard came in, and tendered a pl^ 
lo the presentment, that these goods were not the 
felon's ; but that they were delivered to him to keep \x^ 
the use of a cardinal of Rome, and he was there 

45 Ed. s. admitted to this plea; and with this agreeth 45 Edw. 
lU. f. 26. expressly. Yet in that book and Mr. 
Stanford, f. IS3. it is holden for law, that if it be pre^ 
Mnted before a coroner that J^ S. killed A. B.^aiid 
fled for the same faot^ and alter, upon his trisfl, hc^i 
acquit, yet he ehaH forfeit 4iis goods upon 4he/i^^ 
fedt before the coroner, and he shall not be received 
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to fake any traverse to the said pre^eotoient in that 
point. The difference in vhicti two cases is tbis m 
ny opinion^ thai a stranger^ as JokQ Lombard was, 
in the first case shall not be peremptorily concluded; 
for it were tto reason one man's goods should be for- 
feited in another nan's defeult^ and he should have 
ao answer thereunto. But la the other (Caae, ip t^H^ 
ror of felons, though he be acquitted of the fielony, 
yet he is not acquitted of the flyiug, and he may b« 
gniky notwithstanding his acquittal There be other 
cases in the law which admit no traverse, as in Jamof ^^^ ^^^ 
Bagg's ease, *Gokie 1 1 Biep. where a writ was directed ^[ 21 5 ] 
to the mayor and burgesses of Plymouth, to reati>rf 
Bagg to bis alderman's plaoe there, which they had put 
him from, and they return a cause sufficient to bar him, 
which notwithstanding is false ; yet he shall not be 
received (o his t»verse therein ; neither could a tna- 
verse be admitted to the certificate of the bishop^ 
wherein was eontwied that i. A., pan^ofi of J)a\fi^ 
liad refused to pay his dismes to the Kiog, by mewf 
whereof the parson lost his beaiefiee, wbiofa case is io 



Br. Cases, temp. Hen. VIIL ;pl. 333., SAd Dyer, fol J'-J^ ^^^ 
lU., and THen. IV. foL 4., and 21 He». VII. 3., ^ bA^ * 
and many other books be, that no :avermeiits shall ^ 
taken to the neturns ai riieriffs to take any isau« 
thereupon. 

And in Dr. Bonham's case npsm ;a habeas corpus, ^^' Bonh»m*s 

CS86. 

the physicians returned the icanse of ibis iroprisour 
siettt, which was false ; yet he could not be a4init(i»d 
to traverse the eame. Bot yet, )by the is^piuion <Qf 
these books, lan a^on-svpi^ tiie ease Heth agaimrt 
the mayor and aUermen, and against the [bishop for 
4Aie 4»rt(ficate8, and agaiqst ihe aheriff for fake re^ 
ixteki wd if gwistifications iie made by then, iMttf 
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mdy be traversed : but these will not reduce the par- 
ties to their former liberties^ viz. not the alderman to 
his place^ nor the parson to his churchy but damages 
in those cases are only recoverable. 

These cases I have put as reasons and arguments ^ 
against our case of Sewers : but yet I am of opinion 
that a traverse may be taken to a presentment made 
in this Court of Sewers^ and herein this court may be 
resembled to a sessions of the peace. And this 
Commission of Sewers gives the Commissioners of 
Sewers power to hear and to determine at the King's 
8uit^ as wellas at the suit of the party ; and a tra- 
^ verse lieth of a presentment found before Commis- 
sioners of oyer and terminer, and is triable before 

isfi^ them by the books of 29 Assiz. pi. 33., and 12 Lib. 
Assiz. pi. 21., and the Earl of Leicester's case in 

Com. Plow. Com. fol. 397., and the words of this statute 

are sufficient to yield the party the benefit of a tra- 

*C 2^^ D verse if there be cause ; and for precedent in * the 

Romiiey point. Charter of Romney Marsh, p. 23 & 24, one 
Godfrey being presented that he ought to repair a 
bank or wall, and that he did neglect to do the 
same, and he came in and pleaded a plea thereto 

19 Assis. before the said Commissioners ; and in 19 Lib. Assiz. 
plac. 6. there were divers presentments hefote Com- 
missioners of oyer and terminer for nuisances done 
in the river of hee, and the same were there tm- 

1 H.4. versed and tried. And the stat of 1 Hen. IV. c. IS. 

doth plainly admit of a traverse, wherein the words 
be, "That in case if any feel himself grieved by 
execution or otherwise against right and reason, let 
him pursue, and he shall have right.'' But I verily 
suppose that those things which the Justices, of 
Sewers do by their view, or by survey and discre- 
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tion are so binding that in those cases no traverses 
are to be admitted^ because these things are merely 
the acts of the Courts and of the Justices them- 
selves : and if they fine a man for his contempt in 
court by a record of their own view^ and not upon 
a presentment) the party shall not be received to 

traverse this: and in Dr. Bonham's case it is said Dr.Bonham's 

* case* 

''that the act of a judge is not traversable if he be 

the absolute judge of the cause : but in cases done 
or certified by such as be no absolute judges of the 
cause^ as Commissioners of Bankrupts^ which cer- 
tify one a bankrupt^ he may traverse this in an action 
brought/' as was done in the case of Cut and Dela- CuUndDelapj 
ber in 7 Jac. in the Common Pleas, and Verney*s case, 7 j^c. 
1 Mar. Dyer, fol. 89, no averment could be taken to D^J^^'sg. 
the certificate of a judge; and with this agreeth 7 H. '^'^*'^* 
VII, fol 4. 

But although a traverse may be taken to a present- 
ment in the Court of Sewers^ yet times and seasons 
must be observed ; for if a presentment 1)0 there ^^/ 

made, it may be traversed for the reasons, causes, and 
precedents formerly mentioned. Yet if the cause have 
been there so far proceeded in as the Commissioners 
make a decree thereupon, I take it then no traverse * . 

at all can be taken, because a decree is the final judg- 
ment of the Court, and is an act judicial which can- 
not be traversed and tried by a jury, for that were to 
re*fer the judgment of the Court to be examined by *[ 217 ] ^ 
a jury, which may not be admitted ; and at the com- 
mon law, after judgment, no traverse can be taken. 
And if one be indicted at the general sessions of the 
peace, this is traversable : but if the party suffer him- 
self to be outlawed upon the said indictment, there 
no traverse lieth, but a writ of error. So if in our 
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sesftiana^of the Sewen the caoie [nroceed to a decree^ 
the party grieved is to take his way by preferring ai 
bill of reversal in manner as is done in the High Court 
of Chancery ; and so he may have the caMe hers 
throughly examined. 



Other Legal Proceedings. 

The y/Qfds of the statute which give the legal pro* 
ceedings be these^ viz. that the Commissieners of 
Sewers may hear and determine all and singular the 
premises^ as well at our suit as at the suit of any 
other complaining before them^ after the laws asd 
customs aforesaid^ or otherwise^^by aoy other ways 
or means. These words give the party remedy to sae 
before the Justices of. Sewers for such things as are 
contained. within. these laws^ and which havetbeic. 

Coiediii'f dependency thereoq* (a) In. Coleshil's case iu Dyer, 
foL 175^ the paf ty preferred his bill of GompIaiuttQ 
the Commissioners, cpntainiog the effect of his title 
to the office in questipn,; and these were special Com^ 
missioners of Oyer and Terminer. Ju9tices of the 
general Oyer and Terminer may hear and determine 

isjHiz,c.8, usury by the statute of ISEliz. cap, 8.; yet if J*S. 
be bound in a bond often pounds principal debt^aod 
for forty shillings for interest^ although this bond be 

(fl) See 1 Cha. Ca. 232. Anon., where the Lord Keeper dis- 
mUsed a bill exhibited to have an account in Chancery of money 
coUected by the Commissioners of Severs ; — ^^ for the Commi*- 
sioners are to take the account, and not Chancery.** 
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for Payment for usury^ yet an action of debt doth not 
lie thereupon before the said Commissioners^ bht an 
information may be preferred against the lender there 
to punish him. 

So by our Statute of Sewers an action of trespass 
lieth not for a trespass done within the reach of. this 
commission ; yet dislinguendum est, for put the case 
a sess is laid upon a man/ and the goods of J. S. not 
chargeable thereto * be taken arid distrained, who is *r 218 J 
not chargeable to the payment thereof, J. S. in my 
opinion (though this case have but the countenance 
or this commid^ion) may haVe his action^' or prefer his 
complaint before the Commissioners in this Court of^ 
Sewers for the recovei'y of his damages. And al- 
though this be but a private action^ yet the distress 
being taken by an authority drawn from the power 
ot this commission^ the party dfstrained may have his 
remedy in this court by his private action, because it 
sprung by the colour of the general power of this 
court. 

If A. B. have a several piscary in the river of 
Witham^ which is a river within the Commission of 
Sewers, and the said piscary by these laws is charge,- 
able to the repairs thereof, if C. D. disseise him 
thereof, or commit a trespass by fishing therein, 
A. B. can neither have an assize nor action of tres- 
pass within this Court. 

So if a royal or common river hath his eurrent 
through the town of Dale, and one A^ B. is tied to 
repair the banks' there by tenure^ prescription^ or . 
otherwise, wBich notwithstanding in his default are 
broken down, and the waters breaking out overflow 
tfie grounds of C. D. thereto adjoining, yet C. D. hath 
noi dny remedy to recover his damages against A. B. 

82 
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in this court for the loss of his grounds^ but he is pal 
to his private action therefore at the common law ; 
am. and with this agreeth the case of Keighley. But if 

A. B. be presented therefore before our Commission- 
ers of Sewers, they may order A. B. to repair the 
breach, but cannot award damages to C. D. ; for our 
Commissioners of Sewers are herein like to justices 
of peace, and to stewards of leets and law-days^ 
which have power originally to meddle only with the 
public wrong: yet by the power of their commission 
and of this statute they many times accidentally meet 
with private injuries, as by the ensuing cases may 
appear. 

If a township be assessed by a law of Sewers, and 
^ the goods of one of the inhabitants be taken for the 
sess, that party upon his complaint to these justices 
*[ 219 ] of Sewers may * have process out of this court to call 
before them the rest of the inhabitants which were 
subject to the said sess, to cause them to contribute 
towards the party's damage who was solely distrained 
for them all ; for otherwise this Court should fail of 
justice in his own proper materials, and the statute 
iH.4. of 1 Hen. IV. c. 12. saith that he which is grieved 

let him have remedy. And if the goods of a man 
taken for his tax or sess be sold for the payment 
thereof for more monies than his sess came to, the 
Justices of Sewers have power to cause the officer to 
restore the overplus ; et cum hoc concordat the Char- 
ter of Romney Marsh. 

If the Commissioners of Sewers appoint the officers 
to take so many trees of J. S. at such a price, for the 
repairing of a defence against the sea, or to make a 
trench over the grounds of J. D. and thereto erect 
something toward these actions^ J« S. hath remedy to 
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come by his monies in this Court ; and the other party 
over whose grounds this trench is made may be re- 
lieved in recompence to be made to him for the hurt 
in bis grounds, (a) 

If labourers or workmen, as carpenters, masons;, 
smiths, dikers, or other persons, be set on work by 
the 'power of these laws, they may by the same power 
recover their wages before the Justices of Sewers ; 
for the original cause sprung out of the power of this 
commission, and this is there determinable as incident 
to the authority of that court. (6) But if the original 
cause did not arise out of this commission, as in some 
of the preceding cases they did not, then hath this 
Court no jurisdiction of the matters dependingthereon. 
And I do ground this diversity upon the reason of the 
book case put in 1 R. III. fol. 4. where it is said that i R.s. 
if the original cause do belong to the Court Christian, 
although in the proceedings therein some matters hap- 
pen which depend on the principal, which do belong 
to the temporal court, yet accessarium sequUur stmm 
principale, and these matters shall also be determined 
in the Court Christian. And so if in a cause at the 
temporal law, as in a qtmre impedit, and in the pro* 
ceeding therein, some matter do a*rise depending on *r22 0] 
the principal cause, which belongeth to the Court 
Christian, yet the temporal court shall continue his ,« 
jurisdiction thereof. And with this diversity agreeth 
Keilwey's Report, f. 1 10. ; so in our Court of Sewers, Keilwcyt 
although a thing happen in the proceedings, which 
if it stood merely of itself would not pertain ad eor* 
examen, notwithstanding if it be but a matter accl- 

(a) See Dake of Newcastle v. Clarke, 8 Taunt. 639 ; and Ap* 
pendix, Nos. 19, 30, 31. 
(6) See the same case, ib. 
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dental^ and have its dependence upon a principal 
matter which is deter^iinable in this Courts the other 
also shall be here determinable, (a) 

(a) If a man be sued for distraining cattle or other goods, or 
49uig apj other act by virtue of the ComnuAsioa of Sewers, this 
Qtftttte pf 93 Hen. YIII. c. 5. hath provided that the d«£?iidai|jt 
^ ma J justify by alleging in his plea that the said distress or ath|er 

act was done by authority of the Commission of Sewers for lot or 
tax assessed by the said commission, or for such other act or cause 
as the said defendant did by aurthority of the said cofpmission, and 
HCOording to the tenor, purport, and effect of the ssud act, without 
any rehearsal of any other matter contained i|i the said act, or any 
commission, statutes, or ordinances thereupon mad^, whereupon 
the plaintiff shall be admitted to reply that the defendant did take 
the said distress, or did the said act of his own wrong, without any 
^ [^ ZlZl J such cause alleged by the said ^defendant ; whereupon issue shall 
be joined, and upon th^ trial the whole matter shall be given on 
both parts iu evidence, according to the truth of the same ; which 
VS a beneficial clause for 8i:^ch as act under the authority of the 
Commission of Sewers, and exempts them from pleading all the 
special matter, which would be tedious, chargeable, and dan- 
gerous. 

XVliitley bungs an action of trover and conversion against Faw- 
sett for taking hid cattle by way of distress, and selling them by 
virtue of a warrant of Commissioners of Sewers, fpr not paying of 
a tax set by them towards the repara^on of sea-walls. Th^ de- 
fendant waives the benefit which this act had given him^ and pleads 
all the special matter ; the plaintiff demurs to this plea ; and it was 
resolved that seeing the defendant had waived his benefit of the 
plea given him by the statute, by pleading specially, he ought to 
make good his plea, as he hath pleaded it, at his own peril ; and 
the plea was adjudged to be iU, for several defects which had been 
avoided, if the defendant had pleaded as the statute di^cted him. 
'Style 12, 13. 

In trespass B. R. 2 Car. I. for taking of bullocks, the defend- 
ant pleads that King James granted to divers persons a Commis- 
sion of Sewers to endure ten years, and justifies the taking for a 
^e imposed by the Commissioners, but shews not whether it was 
in the time of King James or of King Charles. And it w,as re- 
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*Exe7fiption8. *t ^^ 1 

It nay be a g^rand question^ Whether these kws of 
Sewers will permit any exemptions to any person or 
peiscms ; ami by the strict penning of the words of 

-m^yei bj the Court that he ought to ha:re set forth the tune ; fixr 
the statute of 23 Hen. VIII. c 5. is intended oalj of circum- . 
stances : but here the time is matter of substance. Addition to 
Bendloes, 199. [Ed. 1685.] 

By a focal act relating to the Commissioners of Sewers for 
Westminster, it was provided that no plaintiff should recover fai 
any action brought f»r any tiling done in pursuance of the general 
acts &r Sewers, or that act, unless notice iti writing was given to 
the defendants specifying the cause of such action* A notice 
stated that the defendants, who were contractors under the Com- 
missioners, made, altered, &c. certain Sewers, &c. running under, 
through, or adjoining or near to the plaintiff's h<yuse, in tfO n^ 
gligentyincantfou^, unskilful, improvideM, aAd Improper a nstanel', 
thai it fieU down.; and by the declaration aid pooof given^ H ap- 
peared that the Sewer did not run close to the plaintiff's house, 
but close to five other houses adjoining thereto ; and that the 
house was damaged and fell in consequence of the fall of a stack 
of chimneys of one of those houses, which had been built on the 
arch of the Sewer, and which had been insuftciently shored up t^ 
the def^dants during the continuance of the work. Held thkt 
this notice sufficiently described the c^use ^f action. Held also 
that Commissioners of Sewers, and persons il^ot'kitig by their order 
in the course of the necessary repaid of a Sfe^^er, in the nei^pbboiit- 
hood of houses, are bound to take all such proper precautions fdr 
securing them ; and to shore thedi up if necessary, as sklHhl pet- 
8ons would do ; and that they were bound under the above circum- 
rtancea to give specifib notice to the owner of the house to which 
i^ stack of chimneys belonged at their cotistruction, and of the 
danger arising therefrom ; and that a general notice to him to take 
proj^er means to secure his house WaS not sufficfent. Jones o. Bii4, 
^ B. and A. S37. 
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this commission it seems to oppose all sach privilefi^es 
and discharges^ as exemptions be. The ancient corn- 
Register, mission which is in the refi^ister^ and in Fitz. Nat Br. 
are exceeding strict ; for the words therein be, Ila 
quod aliquibus tenentibus terrarum sen tenenienttm 
8€U communiam pastura seu piscarue habentibus 
diviti vel pauperi veL alteri cujuscunqtie fuerit con- 
diiionis statvM atU dignitatis qui defension* habere 
potuerint per pnedicV Wallias gutturas fossata sueras 
pontes calceta et gurgites seu etiam damnum per 
trencheas pradicV sustinent vel poterirU sustinere sioe 
fuerint infra, libertates sive extra non parcanlur in 
hac parte. And the words in onr statate be in effect, 
'^ And all such which reap profit or sustain damage 
shall be assessed ;" which words seem not to admit 
of discharges. Yet in my opinion out of the strict 
words of these commissions there be some exemp- 
tions^ though not expressed in words^ yet supph'ed in 
reason^ and are to be added in construction, (a) 

Fmt, For the grounds lying betwixt the sea- 
banks and the seas are in reason exempted from the 

(a) The Commissioners of Sewers cannot assess a person in re- 
spect of drains which commnnicate with other drains that (all into 
the great Sewer, if the level of his drains is so much above the 
Sewer that the stopping of the Sewer conld not possibly throw 
back the water so as to injure his premises ; and if he be not, and 
it does not appear that he is likel j to be, benefited by the works 
done upon the Sewer. Masters v. Scroggs, 3 M. and S. 447. See 
also Dore v. Gray, 2 T. R. 358. 

The decree of the Commissioners of Sewers is not conclusive 
against a party residing within the district over which they preside: 
but such party may prove in an action brought against a defendant 
for taking his goods to satisfy the rate, that he derives no benefit 
from the Sewer, on account of which he is ratedL Stafford v* 
Hamston, 2 Brod. and Bing. 691. 
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charge of the banks and walls^ because they can take 
no safety thereby. 

Secondly^ Those grounds which be upon an ascent^ 
and not on the levels are also by the rule of reason 
exemp^ted from assesses to be imposed only by the *C ^^ J 
power of these laws. 

Thirdly, Where one or more be tied to repair a 
bank^ wall, or other defence by custom, prescription, 
tenure or otherwise, all others be in law and reason 
exempted, (a) 

Fourthly, A parson and vicar with cure are not to 
be assessed for their tithes ; and divers of the heredi- 
taments formerly mentioned in assesses be by the rule 
of reason exempted. 

Fifthly, But whether one may be discharged and 
exempted from the repairs of the works of Sewers by 
any special custom or prescription is a great question 
of our case, in regard both the old and new com- 
missions, Qiwd nuUus in hac parte parcatur seem to 
toll all prescriptions and customs of discharge, and to 
admit of none of them. And the charter of Romney Cb. Romnej 
Marsh, page SI, 33, and 33, beareth the same ex- 
position ; for there Godfrey pleaded a plea to dis- 
charge him of the repairs of the walls and water- 
gages, because he claims his lands by charter from 
the King, and also prescribed generally in non repa- 

(a) ^^ He who hath the land adjoining ought of common right 
without prescription Ur scour and cleanse the ditches next io the 
way to his land ; and therewith agreeth the hook of 8 Hen. VII. 5. 
So of a common river, of common right, all who have ease and 
passage by it ought to cleanse and scour it ; for a common river is 
as a common street, as it is said in 2S Ass. and 37 Ass. 10. But he 
who hath land a^joming to the river is not bounden to cleanse the 
river unless he hath the benefit of it, scilicet^ a toll, or a fishing, or 
other profit'* See 37 Ass. p. 10. 13 Rep. 33. 
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mndo. But he jinnt not abide hm plea ; fi>r Uiere 
p. 39. it is said, '* That all having Jimds thoald €o»- 
iKllm^fi, .»nd thali j>QQe. mjgiit be «|Mied r &d^ <^1bo 
p« '.^. be ilbeae words, Qfwd ^tarent ardhuiiimd 
jUTQtPT* ^ruffdictor" muUa jcansukudme reeiaente; 
which words be direct id the potat against squIi 
jg^n«rc^l 4wctofges claimed 1^ blind cufitoms. ¥et I 
bAR^ bfien icrodibly iafomed Ihat Sir >Geofge Fito- 
wiiimn^ Kf»ight, bad a custom in hialMni and <DaMr 
of Mabblethorp in the county of Lkijcdlo, called 
^WfifNeSf wb^r^by he challenged io be freed from 
hfW^ fibnrged to thie vepairs of the 6ea4MiiiIm, b^ 
ff^tse ji^ iCMstdefattan iheieof he aid his aooaston 
have used in regard of their maAor tbeie to do aoine 
other repMi^ Mfi ben^ialfor the commoawealdi. And 
iff Vpff «ipji)ipa« in sach a special CMtom one may be 
(^xejQ|iAeil ; like to the case of tithes, wherein one 
(^QVld not by tiut tMnm&n laws prescribe in a nan 
*[ 224 ] fi^fima^^ s yet in a *madtw decimandi he nmy, be- 
ffsm^ there is some eoflopeteoit consideration gtvten in 
Jmu. ^rwt And so in ny opinion ome eannol g#- 
9^r^jy pMScrbbe o§ allege a custom to be freed and 
deairly ^;(em{)ted from the aepairs of Sewers t but by 
^pecipil custom he may, as. in the said case of Sir 
Q^Tgi^ Fit;} Williams, (a) 

(a) The lands of the King are not exempted from being taxed 
hj virtue of the Commissipp of Sewens ; ai)4 therefore in tbe case 
of Whitley md Fairsett, Pascb, 23 Car. 1. B. R. wb^i^ i* ap- 
pe^r«4 thiv^ t)i^re were 800 acres of limd in the hand« of thei Kmgy 
which were not t^ed^ a^ b^ Uw they ought :. it W9» held that the 
tax Ifti^ ^fqn the i^ther perspi|9 withlii ihg hiel wap npjnst axid 
illp^a)^ l^epawi^ ))j thfi QQt t^i^g af those 800 ai:r€«, <^ greater 
l^^rthen w^. laid upga the rest of th9 ImA within the l^?d ttm of 
mH PPfht to bfi, for that the K,ing> laf»d« are taxable bj the sMn^ 
3 and 4 Ed. 6. c. 8. Styl^ l^ [1^. 1^8^*] 
3 
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And therefore the Commissioners of Sewers in my 
case did very justly and discreetly refuse the said 
general pleas of discharge tendered to them by A. 
and E. ; and so.I^ super totam materiem, conclude my 
argument as I did my case^ That the Commissioners 
of Sewers did administer true justice in all the parts 
of these laws. 

A tenement situate in the Ring's dock yard, denying a benefit 
from the pablic Sewers, and occupied by an officer of government 
who paid no rent, is liable to be rated to the Sewers. Netherton 
o. Ward, 3 B. and A. 21. 

See farther on the subject of assessment, p. 13^ ei seq. 144, ei 
seq. 10 Mod. 159. 1 Barn, and Cress. 477. 



Finis hujus Tertue Leelura. 
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*[ 225 ] *IT appeareth by this statute I read on, that the law- 
makers made it not the least part of their care to have 
such persons put in trust with the execution thereof, 
as should be of great wisdom and approved expe- 
rience. And because that persons of profound wis- 
doms, deep experience, tried learning, generous dis- 
position, and of good estate, should be put into these 
Commissions of Sewers, the statute did make choice 
of four honourable persons to have and take the no- 
mination of such as shbuld for their integrity, learning, 
wealth, wisdom, and experience, be worthy to be put 
into this commission. And therefore the Lord Chan- 
cellor, Lord Treasurer, and the two Lord Chief Jus- 
tices for the time being, have by this statute the no- 
mination of our Commissioners. But as these great 
persons of honour by their high places are most com- 
monly busied in matters of great importance, they 
many times refer these matters to others, by means 
whereof divers persons in some countries have of late 
years crept into commission, which this statute doth 
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not allow of, which do not only want knowledge and 
experience^ bat which are also transported and car- 
ried away with selfwill^ and serve most commonly to 
make a faction of the greater number to carry away 
businesses^ when the graver and wiser sort are forced 
(being overladen with popular voices) to give way to 
run into contrary courses^ and are made to surcease 
from making good and wholesome laws and ordi- 
nances^ and sometimes are as it were forced to agree 
to those which are worse ; even as the Roman dic- 
tator Fabius^ having joined to him the froward Mi- 
nutius^ was by the violent stream of his colleague so 
crossed and over^swayed^ not out of judgment^, but *[ 226 ] 
selfwill^ that he was forced to give way to IVf inutius's 
frowardness, though it tended almost to the hazard 
and the overthrow of the whole Roman army. And 
because the Commissioners are the persons through 
whose hands the execution of all these laws must pass^ 
I thought it therefore very convenient to take into 
examination these parts of the statute which touch 
and concern them. And I intend to purge the com- 
mission of such of them as these la\vs have disallowed ; 
and to that purpose I have framed this ensuing case^ 
which I take it will give us occasion to call the^l all 
into question^ and to sever the just from the unjust^ 
the suflBcient from the insufficient^ and the learned 
from the illiterate. 
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The Case. 

A. DisBki^BTH to B. and d. land of the yearly valaeof 
niity pdundff curh stautddi the value of two hundred 
pbu'hds for theif lived ; the reihairider to I^. a free 
cffiz^h of Lincbln. R and t>. disseise C. olT the land, 
atid take' the stoCk; (J. releasefti* to li. tfie gootfs ab- 
sohitely; and thfe Idiid upcm c6haitibh; lS:'dreth in 
eiile ; E. hid sbn artd heir etit^lrs ♦ % and C. who enter' 
fiif thife'Cbtidiiiort broken. Eland l^ranfeis, (Joiinless 
db'wfaget of'WWi*wick, atid three ofher'^Jomraissidn- 
efs of the Qlibrum of Sev^elrsj make a law to raise a 
yiktQ^ erected upon a tivelr navigable at the costs of 
th^ party^ because it hindered the'current of waters. 

My conclusion is, If'hat' hei*e be competent (join- 
mfjssirtriei's in number antl^ in estate which made tms' 
UWl attd thbt'this law is Wdf'dedi'eed wit^lA tliis' 
sfi^ttlti^. 

The cki&t do distrttitatfe into tliese points, m. 
T^tfefe at the coYnWdii law, and fouf lipoii this sta- 
tute. The points ' I mtfertd by the coninibn laW are' 
tfribe'Y 

P\m\ t^rhethertrie siit^ poUr^As'stbdk'cah fcede- 
iiHsed arid lelt^h' fol^ lif*^, with th6 r^maiincler over^ as 
this case is. 
^[227] *Secondly, Whereas B. and C. be two jointe- 
nants in possession, whether one of the jointenants 
and a stranger can so disseise the other jointenant 
as to transfer thereby an interest and estate to the 
stranger. 

Thirdly, Because the release dependeth upon the 
disseisin, the question is, in what manner it doth 



enure, and whether it iball expel B. out of that 
moiety, because it is made to the strafiger ; amd then 
what ig reduced by the condition, whether a pos- 
sesaiofi, action, or a right. 



Points vp(mdkiB Stakute. 

First, Whether the son of the free citizen exiled 
is a disabled Commissioner, in respect of his jiterson ; 
and whether he hath such an estate, either in lands or 
goods, as will satisfy this law. 

Secondly, Whether the countess may be a com- 
petent Commissioner within this statute. 

Thirdly, Whether a joint Interest in landa or 
goods will make the jointenant a sufficient, enabled 
Commissioner within this statute. 

Fourthly) Whether the were> a» this case i^ be 
raced down or. not 

And hereupon I intend to lay open the whole 
division, touching the lets, impedimentu, and annoy-* - 
ances, which this statute speaketh of. 



Argumentum Lectaris. 

I meant it not for a point in thi^dis^, wheth<^= 
goods might be let with land, nor wbMher a sWftk' 
might be leased with a fermi beeaase Ifind the book* ' 
of 1 Hen» VI. L and many others ftitt in thfe ptthir^ ^•••^• 
thst they may. And although by the taking- of ttew 
back ^ again by tbif lessor, tbey will thereby su«t'^lf#'<' 
no: rent» yet in the onigifsal demise tbey oway^' b^ a< 
cause to. inoreate the rent: bbt my' pomt herefty" iff ' 
deuUe* 
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therefore, if one let a ttock of cattle or sheep witk 
grounds at the end of the term^ the goods aa acets- 
sory with the land as princifMil shall retasa to the 
lessor ; and during" the term the lessor hath the p«e- 
perly of them, and the lessee the possession thesesfi 
and the lessee shali hate the yearly proits theieef to 
biarent,*^ and here I do end Ibis first point, aadwiii 
proceed to the rest. 

The Second Point. 

There be two jointenants, and one of them and 
an estranger do disseise the other ; what interest tk 
stranger gaineth thereby is the question. 
L 230 3 *! am ctear of opinion, as many books be, that one 
jointenant may disseise his companion by an erprta 
ouster : but when a stranger joineth theretn, in what 
part that doth alter the case is the matter ; for if the 
stranger should get a Joint estate in possession with 
the jointenant whom he joined withall, that were to 
make a double jointenancy m una eodemgue gradiL 
For the jointenant which committed the disseisin, which 
hath the possession, and the jointenant which wasdb- 
seised, and which hath the right, do hold jofntenancy 

M W. 3- stilt ; for by 36 Edw. ilf . a right may hold jointenancy 
with a possession ; (a) and the one may take by sur- 

» H. T. vivor from the other, in 9 Hen. VH. f *3. That he I 

in remainder and a stranger may disseise tenant for | 
life, and shall be both disseisors :. but in that caae { 
they were both strangers to the particular estate. 
Also it is manifest that one jointenaocy may ba bailt 
upon anotjier, as if two. jotntenants be disseisedt by I 

! 
(a) See 1 Inst. 187. b. 188. a. 



oCber twd jointenanto of the right $emel, but not 
mtuL Bot in our principal case, whether one join'- 
tenant might hold the possession of a moiety with 
his fint companion in jointure, with bis moiety in 
right, and can also ufw tempore hold jointenancy 
in possession with a stranger, of the moiety upon 
which the disseisin was committed, I suppose he 
cannot, because then he should hM partnership 
with both of one thing. And therefore in my opi- 
tiiod the stranger getteth nothing in my case, but is 
only a coadjutor, and no disseisor, whiefa gets the 
tenancy. 

The Third Point. 

But admit the stranger did get a moiety of a moiety 
hy joining in the disseisin, then what alteration this 
release will work in my case is the next question. 

It is true, as Mr. Littleton saith, that if there be litdeton. 
two disseisors, and the disseisee release to one of them, 
he shall hold his companion out of all. (b) The like 
law is in my case of two abators and two in*truders : *[ 231 ] 
but if two disseisors be, and they make a lease for 
years rendering rent, and then the disseisee releaseth 
to one of the disseisors, t suppose! this release shaH 
inure to both, because the lessee for years, whose 
estate shall be strengthened by this release, is in by 
the title under both of them ; and now they are te>- 
nants of a reversion only, and of a rent thereto inci* 
dent, which was not got by (he disseisin, but was 
Composed by the legal contract of the parties, {a) 

(6) And bjr such release he sliail have the sole possession and 
stale in the land. [Ed. 1685.] 

(a) But the reason given for this in Co. 1 Inst. 376. a. is grounded 

t2 
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So if two he admitted to a copyhold by tort, or to 
an office in a Court of justice unkwfully; tboogh 
their entry be unlawful^ yet because they came in by 
admittance^ which is at the door of justice^ I suppose 
*[ 232 ] therefore, that if *a release be made to one of them 
by the disseisee, it shall enure to both, because they 
had some colour and countenance to enter more than 
express disseisors or intruders have. 

But if a son and a stranger disseise the father, and 
after the father dieth, and the right descend to the 
son by this release in law, and by the accession of 
the right by descent to the tortious possession, it doth 
enure only to the son ; and although this release was 
upon condition, which by the breach thereof seemcth 
to set the releasor in the same state he was before, yet 
it doth not admit the joint disseisor which was ex- 
pelled thereby to become a copartner again with bis 
fellow. As if the son and a stranger disseise the 
father, and the father dieth, the stranger hereby is 
expelled by the descent of this right to the son ; yet if 
after a more near heir is born, as the elder brother died 

upon the said words of Littleton, that if two disseisors be, and 
the disseisee release to one of them, he to whom the release is 
made shall haye the sole possession and estate in the land; which 
he cannot have, where the disseisors have made a lease for jears 
before the release ; for by the lease part of the estate is in ano- 
ther, and therefore (saith my Lord Coke) in such case the release 
to one of the disseisors shall ennre to both ; and though our Reader 
here puts the case of rent reserved upon the lease for years, yet the 
reason given by Coke will as well hold where there is no rent re- 
served. The like law is, if the disseisors make a lease for life, and 
then the disseisee releases to one of them, this shall enure to them 
both for the same reason, because he cannot by the release have 
the sole possession and estate, for part of the estate is in another. 
1 iHvt. 276. a. [Ed. 1685.] 
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1h8 wife enseint with a son^ which after the decease 
of the grandfather is born^ whereby the inheritance 
of this land is his ; yet the other joint-disseisor which 
was expelled by the descent of the right of his fellow 
disseisor^ by the departure of the right with the 
possession^ cannot enter upon his fellow disseisor, in 
my opinion. 

But now the question is farther, what is reduced 
by this condition, the right only which was released, 
or the possession together with this right; for if but 
a right be reduced, then a descent happening may 
perchance toll the entry of the relessor, and so he may 
be put to his writ of right in fee. And if it be a right 
of an inferior degree, as in our case it was but for life, 
then he should be without remedy. 

But in my opinion where the release doth enure 4sA8sis.pl.2« 
by way of entry and feoffment being upon condition, 
it may in that case by the breach of the condition 
reduce the possession, and give the relessor a re- 
entry, because in intelligentia legis the l^nd was 
passed thereby, and not a right only. But if it had 
enured by way of mitter le droit only, I take it then Bevirs Case. 
it woujd reduce but a right: but in our ca«e *I sup* *[ 233 ] 
pose if it had had any working at all, it was by entry 
and feoffment; yet I think nothing did enure thereby 
to the stranger, which in my case is called D., because 
he wanted the freehold whereupon it should enure. 

And so I end my common law points, and I will 
now in hand with my Statute. 

The part of the statute whereupon I do ground 
my subsequent matters doth contain in it these words, 
viz: '' That if any person or persons of what estate 
or degree soever he or they be of, that from hence- 
forth do take upon him or them to sit by virtue of 
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tbe said GommissionSj Qot being first sworn i^ccordiog 
to tbe tenor of the oatb expressed in tbe statute ; or 
if any person so named and sworn do sit^ not ha? iog 
laiids^ tenements^ or other hereditaments in fee^f^imple, 
fee tail^ or for term of life^ to the clear yearly valqe 
of forty marks above all charges to his own use> ex- 
cept he be resiant and free of any city, borough, or 
town corporate^ and have moveable substance of tbe 
clear value of one hundred pounds^ or else be learned 
in the laws of this realm, in and concerning the si^me; 
that is to say, admitted in one of the principal Inns 
of Court for an utter barrister, shall forfeit forty 
pounds for every time that he shall attempt so to do, 
tbe one moiety to the king, the other moiety to tbe 
party that will sue therefore, &c/' 

So that by this clause it is manifest that every one 
that is not qualified in one of these degrees is no 
competent Commissioner within this statute. 

First, That he be an utter barrister in one of tbe 
fcmr Inns of Court. 

Secondly, Or have lands, tenements, or hermits* 
ments of the clear yearly value of forty marks above 
all charges in fee simple, fee tail, or for life. 

Thirdly, Or be free or resiant in some city, borougb, 
or town corporate and have moveable substance of 
the clear value of one hundred pounds. 

And that person which is not within one of the said 
three parts, and yet doth take upon him to sit in 
the execution of the commission, incurs two peaal- 
ties; 
•[ 234 ] ♦The one, the forfeiture of his discretion for bii 
luresumption. 

The other, of forty pounds for his contempt. 

And therefore, for the more clear examiuatioa 
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itf Ihtefe tbiQgi, I wUI i>kBenre that oietbod id my 
wguineBt^ whtch my cam hath fonaerly ^esoribad 
to me. 

ABd, firit of all| I ahaU ^proceed to the persooid abi- 
litjn ; and^ fint^ of the sod of tbfe fred cttiaan of Lin^ 
coin, I am of opinioa that every commiasioner 
of this kind mast be endowed with these three 
qnalities^ — 



First, He mast be Aree 
of a city, fte. 

Secondly, He must be 
there resiant ; and 

Thirdly, He matt bave^ 
in clear moveable 
substance one hun- 
dred pounds ; BWi 



^If he wiantany of thi»e, 
the<ii be is out of 
thfe bMAch of this 
statute^ 
Therefore what person 
is such a freeman, 
is now to be han- 
dkd« 



Vw 



I am of opinion that every subject bom within the 
king's dominions is a fireeman of this reafm, as ap- 
peareth by the Grand Charter, chap. 14. ; yea, thottgfl 
he be a bond slave to a srubject r but a stranger born 
is no freeman of the kingdom, till the King have 
made him denizen, by whose power alone^ without 
the help of any other, one may be made fi'ee. And 
to be a freeman of the realm, the place of his birth 
is held more material than the quality of his parents ; 
for if aliens have a child in 'England, it is free of the 
kingdom ; yet by the opinion of Hussey, Chief Justice, 
in I R. 9. fof. 4. and in Calvin's case of thepa« nati i Rs. 4. 

Calyiii*fla 

it fs holden ibr law. That if ambassadors of this 7tii Eep. 
realm have children born in France, or elsewhere 
vrhere the hthet and mother be natural bord sub- 
jects, the cfatldren are free of the realm of England ; 
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but if either the father or the mother of such children 
were an alien^ then are not those children free. One 
*[SS53 out of the King's protection is, as I take *it, for 
that time no freeman of the realm. But. iu. what 
case a man exiled is in sorteth the nearest to our 
question. 



Exile is one of the 
. eight punishments 

which the Roman 
. laws did inflict upon 

strangers^ which be, 

videlicet 



1. Damnum. 

2. Imprisonamentum. 

3. Flaga. 

4. Compensation 

5. Ignominia. 

6. Exilium. 

7. Servitudo. 
\8. Mors. 



Mr. Braclon doth in this manner describe exile^ 
that is, certiloci interdictio; and doth distribute it into 
four heads ; that is to say, 

1. Specialis, hoc est, itllerdictio talis provincuectDi" 
tatis burgi aut viUce. 

2. Generalis, interdictio totius Regni et aliqiiando 
est, 

S. Temporaria, pro dtiobus tribtis quatuor avtpluri- 
bus annis aut, %c. 

. 4. Perpetua, pro termino vita ; et exilium est alt- 
quando ex arbitrio principissicut in exUiando Duces 
HertforduB et Norfolcicd per Begem Ricardum secun- 
dum, et aliquando per judicium term ut Jit in easu 
Piers de Gaveston et etiam in casu Hugonis de le 
Spencer junioris, qui ambo fuerunt exilU* per judi- 
cium in Parliamento. 

Abjuration also was a legal exile by the judgment 
of the common law,. as also by the statute law; and 
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in the statute of Westminster the second^ cap. 35. We8tiii.8.s5. 

he which ravisheth a ward^ and cannot render, the 

ward. unmarried^ or the valne of his marriage^ must 

abjare the realm ; and this is a general abjuration. 

And by a statute made in 31 Ed. 1. butchers are . to ^^^' ^' 

be abjured the town, if they offend the fourth time in 

selling measled flesh ; and this is a special abjuration. 

^Butlmust put this, case to. a farther question, *[ 236] 
which is. What a man exiled doth forfeit thereby? 
And in my opinion he forfeits these things. follow- 
ing.— 

* First, He losetti thereby the freedom and liberty of 
the nation out of which he is exil&d. 

Secondly, He forfeits his freedom in the borough or 
city where he was free ; for he which forfeits the free- 
dom of the whole realm, by consequence forfeits 
bis freedom in. every part thereof. 

Thirdly, He is of as little esteem in our law as if 
he were dead, for his heir may enter, and so may 
his wife enter into her own lands, and may sue an 
action, as a woman sole, by 31 Ed. 1. and I H. siEd. i. 
4.(«) ^ =•*••• 

* And, Fourthly, in my opinion he shall forfeit .those 
lands to the King, . which he shall purchase in the 
Realm during his banishment^ quod vide 15 Ed. 3. 
FUz, petition' Plac. 2. But there in th^tt case Hugh 
Spencer was banished by a judgment in parliament, 
which gave a forfeiture of his lands; howsoever I 
take him as strongly barred from purchasing in the 
realm during his banishment, as an. alien is, for fit 

(a) See 1 Inst 133 a. Vin. Ab. Baron and Feme, L. a. and 
Supp; Com. Dig. Abatement, F. 2. See also Carrol r.Blencow^ 
4 Esp. Rep. 27. and March 9. Hatchinson, 9 Bos. & Pal. 2^6. 
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aUenigtna by his banialmieiit ; and lie is in a worse 
case than an alien^ because lie taketh with faim tiiii^ 
natio ptincipia : but a banisbed man fiMrfeits neither 
title of honoor^ as knighthood, which is da jure gmh 
twm, nor the lands he had before he was exiled^ un* 
leas by special judgment given in a legal iUinrae Ihey 
be so decreed* 

Then our case goes farther. Thai E. is not exiled 
himseU; but D. his father was exiled, whose heir B. 
is. Now whether by the exilement of the fidher the 
liberty and freedom which E. might claim in the city 
of Lincoln by being the son and heir of a freeman be 
forfeit for his father^a banishment, or not, is the natr 
ter Off my case. 

A freeman of a city ^x borough may be made divert 

manner of ways, as appenretb in the case of the city 

dSs oiT' ^^ London in Sir Edward Coke's 8th Repoit, foL «1. 

That is to say,^— 
*[ 937 ] *First, By service in his apprenticeship* 

Secondly, By birth, by being the son of a freeman. 

Thirdly, By purchase ; and that is by the common 
council of the city, and at Bristol by marriage. 

In the chronicles in the reign of Richard the Se- 
cond, '' Freedom was obtained but by two means^ 
videlicet. By service and by birth ;" yet it aeems it 
may be obtained by purchase, because the ceiUurion 
claimed bis freedom thereby in tlie 89d chapter of 
Svii^siu * t"*^^*^^" ^^ ^^^ Apostles. Id the Irish Reports, foL 1«. 
it is said, '' That one may be a freeman by birth, 
marrisge, and service." SL Paul indeed wsa born at 
Tarsus in Cilicia, which was under the obedience of 
the RomanSj, he challenged therefore to be a citizen 
of Rome : but I take it the text there took it but to 
be ntftiotial freedom^ which is «ocb a general freedoai 



w Calvin being bora in Scotland claimed and had in Calvin's cms. 
England^ because he was born under the obedience 
of the King of England. Bot that made not St 
Paal free of the private customs, privileges^ and 
franchises of Rome, no more than * Calvin'k birth 
made him a free citizen of Lincoln to the peculiar 
customs of that city. 

If one be born in a city of parents that are not 
free, the child hereby is no citizen by birth ; and if 
one be born of free parents out of the place of pri^ 
vileges, as out of Lincoln, he yet is a freeman by 
birth. Yet in the charter grant of Yarmouth the 
words were, Conce^simuB burgensibus de Magna 
Yermutha de xnUa pr€ddict oritmdis, that they should 
have such liberties and such ; so that it may be the 
speciij words of the charter may alter the case : yet 
in the case of the city of London, Coke's 8th report^ Coke's sth 

Report. 

the King by his letters patents could not make one a 
freeman of London, yet he may thereby make him a 
freeman of the Kingdom. 

But whether those that are free by birtli, service^ 
or marriage^ be freemen within my statute, or not^ is 
a question : because the words thereof be absolute 
posita to all purposes ; and therefore I take it that 
this statute intends it of such ^as have challenged *[ 238 3 
thdr freedom, and which have taken the freeman's 
oath, and are admitted into the society and fellowship 
of the freemen, citizens, and burgesses; for in James James Bagg*s 
Bagg's case in the 1 1th Rep. such a one is taken for a ^^^^ 
perfect freeman^ and no other. So in my opinion E. 
the son of D. is no competent freeman of the city of 
Lincoln within the branch of this statute : but admit 
he were, then it may be objected to me, that by the 
exilement of the fiitfaer the ireedmn of the son was 
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forfeited^ by reason be was by this exUemenI become 
DO free citizen. But in answer thereunto I say 
briefly, That if the son had attained this freedom by 
the death of his father^ as a thing descendible, then 
it had been forfeited by his father's banishment But 
the son had this freedom by his own birth, as a pur- 
chase, and not by the death of his father by descent; 
ergo, it was not forfeited by his father's exilement. 
Like to the case where J. S. hath many children, and 
then he confesseth himself villain to J. D. in a court 
of record, yet his children formerly born are freemen 
and no villains, because they were free by their own 
births ! but the inheritance is enthralled, because it is 
to come to the heir by descent. So that I am of 
opinion, that if E. had otherwise been a competent 
freeman^ as he was not, then the exilement of his 
father could not have disabled him. 

Our freeman which this statute speaketh of must 
not only be free of the city or borough^ but he must 
also there be resiant ; for these words are materially 
placed in the said law; and here E. was the son of D., 
a free citizen of Lincoln, who did there reside and 
dwell ; and every child is part of the father's Satmily, 
for the husband and wife, father and children, master 
and servant, are of a family ; and a ward is part of 
his guardian's family. But in our case when D. was 
banished, he then forewent his local habitation ; and 
so his said son could not then be of his family, nor 
could be intended to dwell with him who had no ha- 
bitation in the realm. And I am of opinion that this 
statute requireth an actual habitation or resiancy, 
*[ 239 3 *and not a mathematical or imaginary resiancy, such 
Jeffrey's case, a One as was in Jeffrey's case in Coke's 5th Report; 
for there, the case was, " That one did personally 
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and locally dwell and reside at Dale^ and occupied 

lands in sale ;" here the party was in law^ but not in 

fact, an inhabitant in Dale, and was there assessed as 

an inhabitant to the repair of that church. But this 

Commissioner of ours is bound to such resiancy as a 

minister is to his resiancy, which in Butler and BuUerand 

Goodale's case in Coke's report ought to be locally case. 

and personally abiding in the parish where his par- * ®^ 

sonage or vicarage house is, for resiancy or residency 

have a like signification, and be both of them words 

of that efficacy, as they tie a man to his personal and 

actual abode and habitation with his family. But put 

the case that in Lincoln there be places exempt out 

of the freedom of the city, and yet within the circle 

of the walls, as St. Martin's doth in London, I take it 

if a freeman dwell there, this is no resiancy intended 

within this statute, because the words of our law be, 

*' That he be resiant and free of the city," which 

going together draweth his habitation to the place 

where his freedom is. And with this agreeth the 

decree made for London touching tithes in anno Dem. 

1535, which did not extend to St. Martin's, because it 

was in but not of London. Dr. Graunt's case. Coke's Dr. Graunts 

11th Rep. "^^ 

Our freeman must also have in clear moveable 
substance to the value of a hundred pounds. This 
word substance would have extended as well to one's 
real estate as to his personal, if it had gone alone : 
but, being coupled with the word moveable, declares 
plainly that it only extends to the personal estate. 
And I take it, that these words moveable substance 
do not only contain and extend to such things qu<e 
de se movere possint, as live goods, horses, oxen, 
sheep, and such like, but also to such things quie de 



se movere nan pamnt, as plate, jeweb^ ready mooiejri 
utensils of hoose^ Biercery^ drapery^ abd oiber wan» 
and goods of value^ hay^ cora^ goods of husbandry^ 
and hoosewifery : bot birds and beasts of {wrks audi 

*[ 240 ] warrens^ and doTes id ^dovehoases^ be not wloabk 
sobstaoce ; a hive of hees^ and a viUain for years, 
and a capiiTe taken in tbe wart be ; for there shall be 
paid fiMT him a ransom^ as is mentioned in the Re* 
giater, f. 102. Monies due upon statutes, judgments, 
recognizances, bonds, bills or contracts; be not va^ 
luable substances within this statute; for by tbii 
statute it must be dear^ and not do«d>tfnl or acci* 
dental^ as monies out of hand be, which is Ifte to a 
bird in the bush ; yet these be all valuable, and are 
valued in inventories taken in tbe Ektdesiasticd 
Courts. But yet the executors or administrators 
shall not be charged for assets for tbem, till they 

t5 H. 8. have received tbem. And in 25 Hen. VIIL in Dyer, 
foL 5. obligations are not held valuable, but thihgs 
in action ; and if one have got goods by tort and 
wrong to the value of one hundred pounds, yet tbif 
is clear valuable substance within this taw; for 
although tbe word dear be inserted into the statute, 
yet that relates to the value, and not to the title of 
those goods. And if one have goods as executor or 
administrator, these are not his own, and therefore 
do not enable him to be a Commissioner within this 
law. 

Neither Ao the goods of the church enable tbe 
parson, vicar, or curate, nor do tbe goods of a cor- 
poration enable the mayor and aldermen, or citi- 
zens of a city, or town corporate, for these do not 
belong to their particular persons, neither did this 
' stock in my case, which is demised to B. and C, make 



tbem competent ComoniiMMiert vtiChin tfttit statute^ 
hecaQae tkej.had not the property therein^ bat only 
tke use and occnpatioa thereof. 

And nkhodgh in tbig statnte it is not declared in 
wkai place tikese goods which skoaU enable a rom to 
be a CScMdmiflBioBer of Sewers should be. ia^ it will 
suffice if the party have them in any place within the 
rcahn ; fsr thiiBi tery law catta them mmmJUe sud- 
stenoB. And hefein I end my free citizen; and in 
■Tf opinion R had neither fraedoin in his persodij nor 
real estate in land,, nor moveable aobitance in any 
sort to make him a competent Oammisaioner within 
*thi8 kw ; yet if a freman. be desiituke of goods^ or ♦[ g41 ] 
want perfection in Us freedom, if notwhhstendiag 
he have knds to the vahie of forty marks per annum, 
then he shall be allowed a Commissioner witUn this 
statute : touching which point of lands 1 now intend 
to proceed ia. 

In the handhng of this matter it is to he considered 
which be hereditaments within this law; for the other 
two words^ iands and tenements, need no exposition, 
wherein I am of opinion that messuages, cottages, 
tofts, orofls, houses, land, meadow, pasture, ^feedings, 
moors, marshes, heaths, furs, mills, orchards^ gar- 
dens, hopyards, rents, annuities, prima testurm terra, 
piecaries, tithes, pensions, portions, proxies, parks, 
warrens, are a}l of them hereditaments within this 
part of this law ; for the word hereditament H a word 
of the larger size and largest extent in our law, being 
oiTttsei quod /uereditari palest ; and yet every hercsdi- 
tament is not within this branch, for it hath two other 
words joined therewithal, viz. yearly value : and there- 
fore franchises and liberlies, as waifs,, strays, felons' 
goods, deodands, finest amerciaments, pco&ts of Cism^tis, 
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fairs/ markets^ ferries^ hundreds/ leets^ and such like, 
are all of them out of this statute in this pointy because 
they be not of a certain yearly value^ but be accidental, 
and depend in contingency^ (-ii) by the opinion in 

Butler and Butler and Baker's case. Coke's Third Report ; but 
as it is there said. If these things have heretofore been 
usually letten and demised for certain yearly rents, 
then they may be hereditaments of clear yearly value 
within this law. AH offices and vocations, as physi- 
cians, chirurgeons ; or trades, — as merchants, mer- 
cers, grocers, drapers, and such like, be neither here- 
ditary, nor of certain yearly value, and therefore they 
be not within this law, though perhaps one gain 
thereby five hundred pounds per annum. Also dry 
reversions or remainders depending upon estates for 
lives are out of this branch, for the words of this sta- 
tute be having^ which is in prasenti and not fiUuro. 

♦[ 242 ] * Neither is an advowson of force in this point, 
though it be assets in a formedon, yet it is no assets 
in an action of debt brought against executors. Ho- 
mages, fealties, escuages, heriots, reliefs, nomine 
pcerns, and such like, be hereditaments : but because 
they are not of yearly value, they are not therefore 
within this law. 

Also if a Commissioner of Sewers be seised of a 
rent or annuity payable every second year, it doth 
not enable him to sit because it is not annual, which 
is intended yearly, and every year, as the Prior of 

Dyer, 12S. piamton's case in Dyer, fol. 123, is, but if one do 
grant to J. S. an annuity or rent of forty marks in 

(a) Ante, p. 137, 138.: and as to liability to poor's rate in 
respect of casual profits of a manor and mines, see Rex v. Van- 
dewall, 2 Burr. 991. Rowls v. Gells, Cowp. 451. Rex v. The 
Inhabitants of St. Austell, 5 B. & A. 693. 
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tte, payable at the feast of Easter yearly, if the 
grantee will then come for it to such a place^ that is 
of certain yearly value within this law. 

But put the case that A. is seised of land in fee, 
and ^rant to B. forty marks per annum for his life 
only ; I am of opinion that B. is no sufficient quali- 
fied Commissioner within this law. 

But if A. be seised of a rent of forty marks per 
annum in fee, and he grant the same to B. for his life, 
he is a competent Commissioner within this law :, dif- 
ferentia apparet. 
^ Our statute goeth on in these words, '' that the 
Commissioner which would sit without . exception 
must have in lands, tenements, or hereditaments, of 
the clear yearly value of forty marks to his own use ;" 
therefore, a man seised of lands to that value in the 
right of his wife, although he take the rents and pro* 
fits to his own use, yet this will not enable him to be 
a Commissioner within this law, but be must have 
them in ejus usu et ad ejus usum. 
' A feoffee to a use before the statute of 27 H. VIII. 
of Uses was no competent Commissioner within our 
statute, for he had the land then to another man's 
use ; neither was cestm que use sufficiently qualified 
to be a Commissioner. 

Two tenants in common, or coparceners of forty 
pounds lands per annum, are neither of them of suffi- 
cient ability to be Commissioners within this law. 

* And the like law is of two jointenants of land *[ ^43 "] 
of that yearly value ; for though they be seised permgf 
and per lout, yet in truth and in a legal construction, 
either of them be seised but of a moiety : so that 
if two jointenants^ tenants in common, or coparce- 
ners, be seised of lands of the yearly value of three- 

u 
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score pounds, either of tlnem may sil by lbU cooi- 
mission. 

A deaii and chapter^ mayor and commoiialty^ 
roaster of a coHeg;e and fellows, whicb be aeiaed 
of lands and tenements of the yearly value of a 
hundred ponnda per anmmi, are nii( ia respect 
thereof to sit. 

If a bishop, dean, chanceltor, i^rcbdeacon; preb?fid, 
piarmn, or vicar> be sriaetl of landa injure ec^kM^ qji 
the clear yearly ralueof forty nmrfcj>(a) 1 supfiko^etbese 
may sit Commissioners by this statute^ for tbey b^f9 
these knds 1% earum uau, during tl^ tii4e Uiey ^qoH- 
nue in their phuxs^ which in inten^foent of law ia for 
4heir Utw } but yet by thie inteiulment of law tb^ ar« 
not to sit in the execution of any hwnan affairs ; aiMi 
therefore seeing their perBOM ar^ out of (he iffLend^ 
melit of this law, so Ukewisie ahovld tbeix cbbrcVUv* 
ittgs be. But thia ia hut a conceit i fof alt^boagh. itifij 
be not persons having theie kada within the- statft^^ 
«i H. 8. of 32 Hen. V III. of WiHs, which is a tiaving ip, Hsr 
pose, yet they may be within our f^tute, which is a 
havifig to retain* 

if an- eyecator have a villain for years which pnr« 
diaseth land of forty marks per ammfn^ be may sit 
in the execution of this commission ; for UH: his lord 
enter he hath them to his own use : but if the exe- 
cutor enter, then neither the vilkin uqt CQ^ecotor can 
sit a Commnsietaer by Ibis law. 

If an alien purchafe knds of suflicient valne in fee, 
he hi respect of his persao is a disabkd person to sit ; 
neither is he a person having knda^ because be is not 
aeited thereof to his own use^ but to the use pf (h« 

(a) See Chanben's caie, Andr. 3SX 
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King : but if he be made a deniafen, then in bis per- 
son be is made capable. 

^The warden of the fleets who hath lands belon^ng *[ g44 J 
to his office, may in respect thereof sit a Commis- 
sioner by this law. 

Bat shall a termor or lessee for years of land of 
good value be thrust out of commission, and be counted 
neither a sufficient landed man, nor his term and lease 
to be accepted moveable substance, and not only soj 
bttt that his farm shall be a farther disablement unto 
him, as the statute of 13 Eliz. c. 9. seemeth to pur- id£liz-o- 
port ; the words of which statute be, '' that no far- 
tter or farmers for term of years, of any manors, 
laads, or tenements^ ly^^g ^ being within the pre- 
cincts or limits of any such Commission of Sewers, 
ivhich be, or which hereafter^ may be. ordered and 
chargeable by any laws, ordinances or constitutions, 
made or to be made by virtue of any such commission 
wherein he or they shall be named or appointed Com- 
miasiooer or Commissioners, not having estate of 
freehold within the realm of Englandot or in manors, 
lands, or tenements of the yearly value of forty pounds, 
shall at any time hereafter have power to sit, or in any- 
wise intermeddle with the execution of such commission 
or commissions, daring the time he or they shall conti- 
nue or be such farmer or farmers of any such manors^ 
lands, or tenements, and shall not have estate of free- 
hold as is aforesaid ; but that every such commission, 
as having respect only to every such person or personji 
for such and so long time as he or they shall so b^ 
and continue farmer or farmers of any such manors 
lands, or tenements, shall be deemed '^ and adjudged 
in law to be as void/' 

u2 
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' But yet in the closing up of that statute of 13 E\h. 
there is a proviso to this effect, — " Provided always, 
that it shall be lav^ful for any Commissioner, being 
also a far^ner^ and not having lands and tenements to 
the clear yearly value of forty pounds of freehold, to 
sit by virtue of the said commission, and have his 
voice and full authority with others to make and esta- 
blish ordinances for Sewers, according to the tenor 
of the commission touching and concerning all lands 
and tenements within the precinct of every such 
commission, other than such lands and tenements as he 
*[ 245 ] or they for the time being hold and * enjoy as farmer, 
as he or they might have done before the making of 
this statute/' But he could not have sitten in execution 
of this commission before the making of this statute, 
unless he had besides his lease lands to the value of 
forty marks per annum ; and therefore a lease for 
years is no enablement, at all, but a disablement, as 
this statute declares. 

But the times when this having of lands, &c« will 
suffice to qualify a Commissioner to sit within this 
law is now to be considered of, wherein I am of opi- 
nion that the ''when having'' must be referred to 
the " then sitting/' For the words of the statute be, 
'' that none take upon him to sit, not having lands to 
the yearly value of forty marks ;" so that if he have 
not lands of that value when he is first made a Com- 
missioner, yet if he have so much when he sitteth 
upon the commission it will satisfy this law ; and if 
once he have land of that value and sitteth, and after 
sell the land awny, or if they be evicted from him, he 
is then disabJed to sit as a Commissioner by this sta- 
tute. And so if he were but tenant for the life of 
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J. S^ and X S. dieth, he ought not to sit. In 12 Hen, t« H- '^- *. 
VII. 4. a juror which was to pass upon trial of land 
was to have forty shillings per annum pf freehold ; 
and after he was impanelled^ and before he was sworn, 
he sold away his land ; and when he came to be sworn^ 
he was challenged for want of freehold: but the 
challenge was disallowed; for after he was impa- 
nelled^ his land (though after sold away) was charge- 
able with the issues which he after might lose in that ** ^•'^' «• 
matter; and with this agreeth 14 Hen. VII. 2. by 
Prowick. But our statute is more precisely penned, 
which is, ''that none do presume to sit, unless he 
have lands of that value, or be," &c. therefore when 
he sits he must have the lands. 

And if A. do bargain and sell his lands to B. by 
deed intended of that value, and before the inroN 
ment of the deed B. do sit as Commissioner, and 
after the deed is inroUed ; yet this doth not qualify his 
offence, and the relation of the working of this deed 
doth not assist him to take off the penalty of this law. 

^Also a man disseised is during the disseisin disabled *[ 246 ] 
to «it, for he bad not then power to devise the lands 
by the statute of 32 Hen. Vlll. of wills, for that sta- ssH. 8« 
tute doth, as ours doth, use the word *' having" in 
pnesenti, and not in fuluro. 

And thus much 1 thought convenient upon this 
occasion to deliver my opinion, when the Commis- 
sioner must have lands of forty marks per annum 
to enable him to «it a« a Commissioner within this 
statute. 

To treat of the utter barrister I need not; for when 
he hath taken the oath mentioned in the statute, he 
is an absolute and complete Commissioner within this 
law to all purposes, although be have neither lands 
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or became «be sate there to wrest rigbteoHB jodgr 

nieot^ I refer to the readers of th^ history ; for 

Deborah was judge of Israel, and judged the pwfk 

Judges 4. jjg tijg fo j,j.jjj ^f j„jyea bath it Dyer indeed saith in 

Qrendon*8 case^ that divers churches were appro- 
priated to prioresses and nunneries, whereof womeo 
were the governesses ; whereby and by the said chap- 
ter of the Corinthians^ it appears that women might 
be admitted to have rule and government over the 
possessions and persons temporal and ecclesiastical, 
but were not admitted to have curam animarutn, nor 
to meddle with the administration of the service or 
sacraments. 

And for temporal governments I have observed^ 
women to have from time to time been admitted to the 
highest places ; for in ancient Roman Histories I find 
Eudocia and Theodora admitted at several times 
into the sole government of the empire ; and here io 
England, our late famous Queen Elizabeth, whose 
government was most renowned; and Semiramis 
governed Syria; and the Queen of the South which 
*[ S52 3 came to visit Solomon, for any thing that ap^pears 
to the contrary, was a sole queen. And to iail a 
degree lower, we have precedents that King Richard 
the First, and King Henry the Fifth, appointed and 
deputed by commissions their mothers to be regents 
' of this realm in their absence in France. Add the 
wise and renowned lady Margaret countess of Rich- 
mond was put in commission ; and Humfrey de Bo- 
hnne, earl of Hereford, was by tenure constable of 
England, which is a judge in martial affairs, and be 
died without issue male^ by reason whereof the oGBce 
(amongst other things) descended to bis two daugh- 
ters and co-heirs. And in the 11th of Elizabi^tb, in 
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Dyer^ (a) it is holden for hw^ that although this was a siiz. Dyer. 

an office of jaatice, yet they might execute the same 

by deputy ; for in truth women were unfit martialists 

^ to judge of matters of that nature ; and yet it is 

clear a deputy doth nothing in his own name^ but io 

the name of his master or mistress^ therefore the 

martial court was to be kept in their names. But yet 

I will descend a step lower; (6) and doth not our 

law temporal and spiritual admit of women to be exe^ 

cutrixes and administratrixes ? And hereby they have 

the mle or ordering of great estates; and many times 

they are guardianesses in chivalry^ and have thereby 

also the government of many great heirs in the king*- 

dom, and of their estates* 

And in 10 Hen. VII. a man devised his lands to be ioh*7. 
sold by a woman^ and died^ and she sold the same to 
her husband. So by these cases it appearetb^ that 
the common law of this kingdom submitted and com- 
mitted, many things to their government; yet the 
statute of Justices of the peace is like to Jethro's 
counsel to Moses^ for there they speak of men to be 
justices^ and seemeth thereby to exclude women. But 
our Statute of Sewers is, '^C6mmission of Sewers 
shall be granted by the King to such person and per* 
sons as the said *lords should appoint;" so the word *[ 253 ] 
persons stands indifierently for either sex. And 
therefore^ although by the weakness of their sex 
they are unfit to travel^ afid they be for the most 
part incapable of learning to direct in matters of ju- 
dicature,^ for which causes they have been discreetly 

(a) 285. b. pi. 39. 

(6) It was adjudged in B. R. 5 Car. I. that the office of mar* 
shal of that court weU descended to a feme^ and that she might 
execute it by her deputy ; see Heme's Reading, 4. [Ed. 1G85.]] 
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spared i yet I am of opinion^ for the authorities, rea- 
flODs^ and causes aforesaid, that this honouraible countess 
being put into the Commission of the Sewers, the same 
is warrantable by the law ; and the ordinances and de- 
crees of Sewers made by her and the other Commis- 
sioners of Sewers are not to be impeached for that 
cause of her sex. 

And I conclude here, that although in discretion 
women have been secluded as unfit, yet they are not 
in law to be excluded as incapable. 

If an infant above the age of fourteen, and under 
the age of one and twenty, be made a Commissioner, 
his infancy shall be no cause to disable the laws made 
by him ; young Daniel was Judge over both the 
elders. And in Little Brook, fol. (a) The case is, 
a parson or prebendary, being within age, made a 
lease for years of his benefice ; and would bat could 
not after avoid it for his nonage ; for seeing the 
Church had made him of full age to discharge the 
spiritual ofiice, our Common law thought it fit to 
enable him to dispose of his temporalties ; and in 21 
ti H. 7. H. 7. fol. 12. & 13. the case is put by Bridges, and 
confirmed by Justice Sylliard, and was not denied by 
any, that an obligation made by a mayor and common- 
alty, dean and chapter, abbat and convent, shall not 
be avoided for the nonage of the mayor, dean, or 
abbat; yet all these serve in place of government, 
howbeit in the said matters their nonages shall not 
impeach them. And in the third of Isaiah it is said, 
'' I will give them children to their princes, and 
babes to rule over them ;" noting thereby an unfit- 

(a) The Editor has searched in vain for the case which Mows 
this reference which is the same in all the former editions. . 
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ness in them to govern, but that debarred them not 
of (he place : and of this matter this shall suffice. 

But now admit, as oftentimes it falls out, that Com- 
missioners shall sit in the execution of this Commis- 
sion of Sew^ers, which have not taken the oath, which *[ 254 1 
have not lands of value, or which is not a free citizen, 
and yet there be ordinances, decrees, and laws made 
at those times. Now whether those laws and ordi- 
nances so made by a disabled Commissioner be void or 
not, is the question ; or whether the disabled Commis- * 
sioner shall only undergo the penalty of forty pounds. 

There was a statute made in 6 Hen. VILI. cap. 10. s H. s. 
whereby it was enacted, '' That the Chancellor of 
England for the time being should make no commis- 
sion to any person or persons (except he had lauds 
and tenements of estate of freehold to the yearly 
value of twenty pounds, or else be Justice of the 
quorum) within any of the shires where he should be 
made a Commissioner ; arid if any such commission 
were directed to any person or persons not haying 
lands or tenements to the yearly value of twenty 
pounds, or not being one of the Justices learned of 
the quorum^ as aforesaid, that then every such com- 
mission, and all presentments and accusations had 
and presented before any such Commissioners, be ut- 
terly void and of none effect.'' 

But this statute is in time expired long, ago, and 
therefore it is no interruption to our commissioner ; for 
although the statute of 23 Hen. VIII. which I read 
on hath a clause in it in effect, *' That all and every 
statute and ordinance heretofore made concerning the 
premises, made in the time of the said King, or of 
any of his . progenitors^ not being contrary to that 
statute, should stand in force ;" yet these words do 
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not set oo foot a statol^ expired in ttme^ as that of 6 
Hen. VIII; is. Also in the said statute of 13 Eliz. if a 
termor or lessee for. years be in commisskm^ all laws 
Blade which concern lands whereof he is a farmer are 
Toid as to him. Vide untetL 

83 H. 8. Bot to rely on pur statute of 23 Hen. VIII. in my opi- 

nion it doth not aYOtd any of the laws and ordinances 
made by disabled Commissioners ; but doth only inflict 
the punishment and penalty of forty pounds apiece 
upon every of them^ for every time they or any of them 
shall sit in or about the execution of this Commissioo j 

Case De Jmr0 yet it seemed in the case De Jure Metis EecUsiastico, 
That whereas the statute of first of Elizabeth an* 
tborised the Queen to grant commissions to natural 
born subjects^ that if she had granted the same to an 
tKen^ the acta done by him had been void. 

But now my caise proceeds to the next point or 
step ; and that is touching the law and ordinance made 
to raise the said were. 1 inserted this clause in my 
case, because I bad not formerly occasion or fit op- 
portunity to treat of the lets, impediments and an- 
noyances^ which be obtained within this statute of 23 
Hen., VIII. and therefore I took this occasion to close 
up this day's exercise with the diacoorse of them. 



L Streams. 

2. Mills. 
Thesebyname[ 3. Bridges. 
are soeb im 
pediments and 
annoyances as 



Y 



this statute 
speakethof. 



4. Ponds. 

5. Fisbgarths. 

6. Milldams. 

7. Locks. 

8. Hebbingweres. 

9. Hecks, and 
^10. Floodgates. 



And the rest 
must be com- 
prised within 
these general 
) Words, videli- 
cet, '' other 
like lets and 
impediments." 
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And the discourse upon all theae will rest most 
upon the statutes heretofore made touching the 
same* 

And the first statute thereof made is in Magna Magn. Chart. 

fan 9^ 

Charta, cap. S3, Omnes kidelli depanantur de aeter^ tUs extends 
pemtua per Thame^iam et Mtdweyan et P^r totam^^%^^^ 
Angliam, nisi percosteram fnari$ ; what this word Art- ^f'^^Ts^ 
delhiui signifielb appeareth by the title of that statute^ 7. ss. ss 

a • • . Ed. 3« 

which IS weres. 

The p»t statute to this is 35 Ed. 3* cap. 4. wbtcb 
doth enacts That all mills^ weres^ stanks^ stakes, and 
kiddels, which were levied and set in the time of 
King Edward (that King's Giandfather) and after^ 
whereby ships and boats were dis^turbed, that they *[ 256 ] 
m^ht oot pass the rivers as they were wont should 
be cut and pulled down without being relevied. 

The said first statute is general^ that all weres 
should . be pat down but by the seaooasts^ yet thitf 
word all is intended of such only as were erected 
without lawful warrant ; and the said statute of 2^ 
Ed. III. doth explain the generality of the said former 
statute. For thereby it appears^ that weres erected 
in navigable rivers, where ships and boats were 
woot to sail, should be extirped, because they were 
a hindrance to navigation : but this extends only 
to navigable streams which have been navigable by 
use and custom ; and it is manifest by this statute, 
that these w^res which were so to be put down 
-must be only such as were erected in the thne of 
Edward the First, and sithence, because those ^ 
seemed to be erected without lawful authority ; and 
being but erected in those times, they had not the 
countenance of custom and prescription to strengthen 
th^m. 
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TIm- mxt Atatiite4i»>titM)WitbM oM»>BA III. bap. 
% wblcfabCoiifiiuM 4M 4aid >6ttittit«'df ^aS^Bd: lU: and 
then adding thereto, that if ^MyiMt^^dftt&yniiitt %t 
dpne^ it lahattibe/fMibdrtAMfarjiAadd PBliftt Kil^ WlAch 
shall C6l$iiy^.««iphtanflbjplii^e;)cii&d4>^4ber^^^ 
tai9t9(ill)ibearBhbtt7Hlcto6thbbfKioalt^i<i& M^hflftHMl 
BMirHfi ftailhtif &t^, to tei9vibd^4)f 4be<€J8b«JlaU«r )ii» 
C:xQbe$|teiir iMitbetptnnit^iM ihitO^ ^^tiH/t bit^ 
euhanciiig of attcb liiretesv ^nM§/ %tifAB^^^ktM!kek; Utik 
kid4el«... Thia statute 10 4ai<pAfft»«kmitrwat4o«i of tbe 
ti Ed. s. said BtatiUe of j£fi Edi'lil.«aiiiii>m otHerpdtt thdrtlof k 
iiia;Qeiw Act in liiMe<{*)kit8;' >-*>!> •• - ' 
, . Fjrati in th^ fdrfeilure of ^ a IniMrM tabrks. ' 

Secondly, This is the first statatie in nty opinion 
made against enhancing of sach thin^ which ^ are 
counted, annoyanceif. - 

. And, Thhrdly, It givea the like penalty against hifh 
which shall relevy the annoyance, as against Uie en- 
hancer. *And because this statute depends upon the 
said statute of ^fi Ed. IIL it .extendeth therefore but 
to navigable strean»s« > . ^ >• 

♦[ 257 ] ♦The statute of 1 Hen. IVj c. 12. is a statute in 
' these points of great consequence; and it doth also 
confirm the said two former statutea of EMw. HI. 
and. doth thereto also make additions in these ensarh^ 
points: — > ; . ^ ' 

Fjirsty That justices ^should be asiligned to surrey 
/ and keep the waters and great riters, arid to chtreA 
and amend 'the defaults, as w^il by survey, advice; and^ 
discretion, as by inquest. / . . 

Secondly, To survey the weres, mills, stanks, ^tak^s, 
and kiddels, in old time made dnd levied before the 
time of Edward the First ; and them which they shoold 
find too much enhanced or straitened, to correct, poll 
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doWD^ and amend; saving always a reasonable sub* 
stance of weres, mills^ stanks, stakes, and kiddels, so in 
old time made and levied. 

Thirdly, And if any such annoyances of weres,' 
mills, stanks, stakes, and kiddels of passages, and 
straitening in old time made and levied, be adjudged 
and awarded by the said justices to be pulled dowii 
tod amended, he that hath tfie freehold of the same 
shall make thereof execution at his own costs within' 
half a'year after notification thereof made, upon pain 
6f a hundred marks ; and he which shall relevy, or en- 
hance, or straiten them against the said judgment, shall 
forfeit one hundred marks to the king, to be paid 
itoto the Exchequer. 

Fourthly, And he which shall find himself grieved 
by execution or otherwise in this behalf against right 
and reason, be may pursue and have right. 
' By this statute I collect these matters; First, 
if that a were, mill, stank, stake, or kiddel, be newly 
or of late years built and erected in any streams 
without warrant or lawful authority, the same may be 
caused to be pnlled down by order of the Commis- 
sioners of Sewers, at the costs of the party which 
erected the same. ■ 

Secondly, If weres, mills, stanks, stakes, or kiddels, 
have stood and been time out of memory in rivers or 
streams, and so have warrant from custom. and pre- 
scrip*tion, these may not be cut up or pulled down *r 258 1 
by the Commissioners of Sewers, because long use 
' and custom, which is a law of this kingdom, hath esta- 
blished them. 

Thirdly, If there have been weres, mills, stanks, 
stakes, or kiddels, time out of memory in rivers or 
streams, which of late years have been enhanced, en- 

X 
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larged/or otherwise exceeded the ancient size and ac«s 
customed compass^ the excess in those casea ia only ta, 
be abated and pulled down : but so far as the ancient, 
size did extend to^ is not to be impeached ; for the 
words of the said statute be^ " that there be reserved 
always the reasonable substance thereof in old times 
accustomed. 

And in my opinion the generality of the taidstatate 
of Magna Charta^ c. 23. is restrained by the succeed- 
ing statutes^ if the exposition should have beenss 
large as the letter is. 

And these three distinctiona do fully declare the 
true effect of the said preceding statutes. 
4 H. 4. Then next in order of time is the statute of 4 Heo;, 

IV. c. 1 1, which reciteth, — that by weres^ stakes^ and 
kiddels, in the water of Thames^ and in other great 
rivers through the realm^ the common passage of 
ships and boats be disturbed and much people pe- 
rished ; and also the young fry of fish destroyed^ and 
against reason wasted and given to swine to eat- 
Therefore this statute enacts, that all former statates 
thereof made be holden kept^ and put in execution. 

Here be two things which none of the former ita* 
tutes took order for : — 
* The one is the perishing of the Kiog's people. 

The other the destroying of the fry of fish which 
were occasioned by the erecting of these weres^ mills, 
&c. Yet these are businesses which are otherwise 
provided for, and be not pertinent to these laws of 
Sewers ; and therefore I shall pass them over without 
any other farther explanation thereof. 
i8Ed.4. The statute of J2 Edw. lY. c. 7. doth confirm all 

the said former statutes made against lets, impedi- 
*[3591 9^^^ ^^^ an*noyances; and doth farther enact. 



TbAt if contrary to the award, rule, or judgment of 
the G)inmi88ioners made according to tbe statute of 
1 Hen. IV« it be found that auy weres, fUbgarths, 
iUiUs^ milldamai locks, hebbingweri^s, stakes, kiddelf„ 
h^Qk^, or floodgates, be made, levied^ enhanced^ strait- 
foed, or enlarged against the said statute, the offend* 
ere thereiuj contrary to tbe aforesaid award, rule« 
fad judgment, being warned by the sheriff or uoder-^ 
sheriff of the county, upon a scire fadrn to that pvf« 
poae directed where those auuoyances be, and within 
three months after such gamisbmeAt do npt wheUy 
ai)eod» break down, and avoid the said making, levy-i 
ing, and enhancing, straitening^ or enlargingjt tbsA 
tb0 party being defective in that behalf shall forfeit; 
Due hemdred marks to the King, to be levied bj 
estreats out of tbe Exchequer ; and if the offender^ 
his heirs, assignee^ or assigns, or any pf them, do defef 
or cenAipne the same default^ contrary to tbe award, 
rule, and judgssent of tbe Commissioners, he or they 
sbaU ibirfeil one hundred marks, the one moiety to thi) 
Kiugi the ether moiety ta the party that will sue fov 
the ssme. 

And also it was farther enacted, — ^that if any per« 
lou or persona, other than such against whom such 
awardjt rule or judgment was made, or any of themj 
do presume to occupy or continue any of tbe weres, 
(sbgarths, and impediments aforesaid^ or other in- 
cumbrances^ he shall forfeit for every default for every 
month one hundred marks, the one half to the King, 
tbe other half to the party (bat will sue. 

It appeareth that this statute speaketh of mitt-dams, 
locks^ hebbingwereSj hecks^ and floodgates^ which tbe 
other statute never apeaketh of ; so in extent thereof 
it bath more enlargement. And in my 0{4niM^eK th^ 

x2 



308 ^ Ltctura Qudrla. 

afore^ld«tatutefl did extend only to niivigable streains 
and rivers^ with ships and. boats, {a) ^ 

*[260] *Intheteath.Report«f Sir Edward Coke, Ihe ewe 
of Chester Mills, iipon <he * rive^ ol^ Dee, was as es' 
8uetfa,^-^^at a causey or milktaiik.of (stene iii the 
riwr of D^e^ in the city bf^Chitster, was rtiade^and 
erect<ld>foPthe necessBry^maiiiifeDaRce of certain ibalb; 
ID^' ' toniei>fthieKi«i^a;>otlieroffthd<sirbjliCtB;wkich 

at the end f f the caasey ;»aod of bfee by the decree of the 

' 6dniniidsklnere of < Sefwdrs k wm ovdered; <thaft jbl breach 

' *tkier^«l of ten roiMb or iperctaeb ahouUI beimade;* which 

^eatisey^^ milklaniBiMis by:the agvedndeAt^tf (aiLfttr- 

4)ed^e<sl6d b^^breibe trmedf 'Eidwted the First; and 

so had continuance without any )ehhancitig'-bp exalts- 

iiom*'' A*nd whether tthis deerefe was warmnied b)r any 

of Hh)) 'said stattites ^ur not was the ^qvestioB, which 

^Mi' j* 'wasiftf erred (by the lords of the 'coansel Id the two 

idiief justjees, Ffeminf and Gohe, "and to Tafffidd; 

' the lord chief baron, to be considered oa ; ^nd* Ihe 

^said 'chief justices and thidf baroni^dedivred their ^i^ 

nion that the said decree was not warranted by any 

of the said statutes ; for they said that the two sta- 

s5Ed.8. tutes of 25 Edw. HI. and 45 Edw. IIL extended 

45 Ed. s. c/s. but to such impediments as were set up and erected 

in the time of Edw. I. and after ; tthd that Che giei^e- 

rality of the statute of Magna Charta, c! 23. Vas're- 

strained bv these two statutes. And that the statate 

(a) If a lessee for years of lands or teneiaents wheve:iiBjfaich 
nuisance or annoyance is, doth continue it, lie is wM^a tbefl9#er 
, clause of this statute, though it was erected. bqfQ|r^,hls tW^r. ^^ 
a lessee for years may lawfully abate any jsuch miis|UiQe„ia3 va* 
resolved in the case of Brent and Haddpn, Cro. Miph. 1/f Jac«655. 
And may be punished for the continuances oC it, i2 lieo^frd 105. 
'Weshboum venus Mordant. [Ed. 1086. J 



' \ 
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of IHen. l¥<j»tended to such weres, kiddds, &;. 
and other lets as were erected before the reign of 

' King Edward the First, and which have been en- 
hanced, and etalted.sithence; and so was out of all 
those \am€, because there was no such enhancing. 
Aiid4h&Btetute of 23 Hen. VIII., which I now read 

.^€m,dii noCalter the former statutes in these points; 

I'bo* plrovided''''ihMall and every statute, act^ and ordi- *[ 261 1 

'fiance heteldffbre m^de concerning the premijEies in 
that act recited^ not being contrary nor before then 
repealed, shouM stand then in force. But the said 
judges did fadM opinion tliat all the said statutes stood 

> unrepealed/ and at(:brding]y made their report to the 
lords of the council (a) 

There be many private statutes made foir. the 
abating private weres in some streams whipb are 
not within my intent *to recite, farther than by *[ 262 1 
naming of them, because I take it they arejiot con- 
firmed by the. statute I read ont; as ll^Ueiii. YII. 
cap.. 5. Southampton:' H' Hen. VIII. cap.- 13.* 23 

" (a) The Commissioners of Sewers ordered that J. S. who had 
a certain mill should make t^e holes of liis floodgates of a less size 
than they were before ; and the ordCT being removed by certiorari 
Into the King's Bench, it was moved to be s^naqlifid, for that^-^1. It . 
did not appe^ by the order what estate J. $..had in t)iQ mi)!, fint 
the Court held it to be well enough ; for that every one who is 
owner of a mill ought to repair the floodgates, whatever estate he 
hath' in the mill. 2. Another objection was^ that the Commission- 
ers had no power to make any such alteration in an ancient mill, as 
this shall be presumed to be ; and It doth not appear that there 
hath been any enlarging of the floodgates since the mill was first 
erected. But it was answered by the Court, that it shall not be 
intended to be a mill before the time of Edw. 1.; and if it were not, » 
the Commissioners had )power to straiten or enlarge the floodgates, 
according to the case of Chester mills ; and the Court confirmed the 
order, as to that point. Siderfm, 1. 145. [En. 16^5.] 
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Hen. VHI. cap. 18: Havens: 23 Hen. VlH. cap. 1 
for kilfing fry of salmons^ 27 Hen. VIIl. Rastal 
Havens, 9, 10, 11. (a) 

In 19 Jacobi Regis, there was a great taase de- 
pending in the Court of the duchy at Westminster, 
between Benedict Hall, Esq. plaintiff, and John 
Mason, George Warrel, and Thomas Powell, de- 
fendants ; which was in effect as followeth. That 
Queen Mary was seised of the manor of Monmouth, 
with the appnrlenances in that county, and of a free 
fishing in the river of Wye, and of a were and a feh- 
yard there, which were erected in the lime of thfe 
Baid Queen, in the place where an old foundation of 
an ancient were did stand. This were had been 
letten by the said Queen, and also by Queen Eliza- 
beth, under the seal of the said duchy by yearly 
tents; and so there were ancient precedents shewn 
in that Court, whereby it appeared that the ancient 
were there had been letten to farm by the IBarls and 
Dukes of Lancaster, and by the Kings and Dukes for 
a long time for yearly rents. So tbat it was manifest 
that it was an ancient were time out of memory* 
And this were and fish-yard, and the profite i)f fishifig, 
were letten by the King's Majesty that now is under 
tbe seal of the duchy of Lancaster, in the tenth year 
of his reign, to one John Abraball, £sq<. for one aad 
thirty years, for and under the yearly rent of «ii 
|H)unds thirteen «hiUiiigs and four pence payaMeto 
his Majesty, his heirs and successors* And the said 
Abrahall, being so thereof possessed, did afterwards 
in the tenth year assign tbe same to one Wiiliani 
Hall, Esq. by reason whereof the said William Hall 

(a) See also S Jac. I. c. 12. and the several statateB there re- 
ferred to in RaRiead'! editfon. 
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wft0 thereof possesBed ; and in the 12th year of this 
King made his last will and testament, and did thereby 
ordain the complainant his executor, and after died ; 
by and after whose decease the complainant, came to 
be possessed of the said lease and term therein to 
come ; and in the nineteenth Jacobi Regis, the Com- 
missioners of Sewers in those parts caused a jury to 
be impanelled and *sworn, touching this were and *[363] 
fiah-yard, and gave therein a verdict to this effect ; 
that is. That Benedict Hall the complainant was 
possessed of the said were^ called Monmouth were, 
upon the river of Wye, which was excessive high 
and hurtful, and was an impediment to the common 
passage of boats, barks, and ballengers, up and down 
the said river ; and by means thereof they could not 
pass but in great danger, which if the said were 
were not, boats of two or three tons might pass the 
river ; and that the said were had been the death and 
drowning of one of the King's subjects, and is the 
cause of <he scarcity, dearness, and want of salmons 
and other fish within the said river, by reason many 
of them were taken in gins of the said were, when 
they were out of season, and that the same was a 
great abuse, wrong, enormity, and annoyance to the 
wliole country, (a) 

Whereupon the said Commissioners made an or- 
dinance or decree, setting forth thereby in effect as 
followeth. That whereas it did appear to them, as 
well by the examination of witnesses, as by the said 
verdict of the jurors, and by their view, that the said 
were was a great let and hindmnce to the common 
passage of boats and ballengers up and down thb 

(a) An^ see Weld v. Hornby 7 East 195. and the two last pa- 
ragraphs of the note to page 57. ante. 
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river^i e^dtng^ring of the>li?e8 of the King's sub* 
jectSj.and to. the deatructioD pf figh^ as (U^salmony 
Md fry thereof; they therefore ordecedji That Ibe 
said were should be overthrown^ and that the, tiinber 
and stone therepf should b^ removed^ n^herebytlie 
channel should be cleared for passage; of. boats. 
And accordingly did direct, their warranit -under 
their hands and seals to the defendants, jaathowing 
tbe.m thereby to overtbr^iW the s^id wefe> wbidli tfifiy 
performed acj?Qrdi|^y j , and all.thip mattgc ^fiim 
Terdict of the juryy«ad decf^^ of4hp C3oaim1ssioMn 
i^ere ^t focth %ti|irg^ in^the^^ef^ii^daTit'fransvirAi^; 
and after cxawnatioo and tpub)iA(^ti(<piv of witoss^ 
the cause camci to be h^ard |nlhe<si^d ducby-couit 
befoipe Sir Huiiaphrey Mayj Knighit tChanoellor of 
the daichy, .Sir iJoh#i Denbant Knight, one of .bis 
Highnesses .^aron^ of tl^.£j(ch|3quier, lan assistant to 
that Cqurt^ and Sir Thomas Cb^mberlaiti, Knight, 
*[ 864 ] one of the *King*A juaticos of .his bench, another as- 
sistant of the said Court, and Sir Edward Mosle^, 
Knight, attorney of the said Court, who were of 
opinion. That the said were being an ancient Were 
by prescription and custom, it ought, not to have been 
overthrown by the decree of the Commissioners of 
Sewers; and that the said verdict of the jurors.was 
defective/ beca^de ^ though they pnesentied the ' md 
were to b^ over, .bigk and enhance yet in.regnld 
' tti.eyid'ul noit present in^tiantif\ noi^zn qua»^perte,Akt 
said were t^as enhanced^ above the;Aincientffis9Jifi, 
therefore they esteemed the said yqrdict 'Ofrno.vsiiidtf)^. 
. . But now it comes next intiinp? and /turn to d^ctf^ 
Biy opinion touching and conc^/aingi bjridgf^' Wli^, 
mill-dams, mill-stanks, floodgates, h^cks, . locifis and 
hebbing-weres, which in<ihe said statutes be set forth 
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for \ei9i impediments UDd anndyaAces^ wfalerein they 
ere to recAive^tlietr exposition brccordifig^ to liie s^H 
cases of w^re»^ i^ithoqt othcf^ disffnctibn^ ; fof if dvey 
have had continirance time'oat of memoly, tiien are 
jthey the proper and peculiar inheritances of the 
King, or of his subjects, dllowed by ancient cnstom, 
confirmed by long use, and to remain* established 
•without overthrowing or debtroying. - Bbt if they 
liave been enhanced or enlarj^ over their* anden^ 
end accustomed assise, then the enkTgement a^d 
excess is only to' hie absted, 'and no more ; for. the 
;statute of 1 Hen; IV. sutth^ That there must be 
left sffffieient sarbstanice of the anfcient. And if any 
new were, stank, stake, flobjdgate> kiddel, or olhir 
thing have of late been erected on the rivers, whidh 
is an annoyance or h artful, then the same mky be 
.ordered .by the Commissioner^ to be abatedj' over- 
thrown, destroyed, and pal^d doVt^n, because the 
same was erected without lawfult warrant or authority. 
And so, as I take it, these fow^distinctiotis do fully 
dedare my opinion touching those matters. 

The statute of SS Hen. VHI. which I read on 
touching and Mncevning lets, 'impediments, and an- 
noyances; b«th these Words in It in effect,- " And the 
commission giv^b authority^ to '^EdmbiAi ' Lord Shef- *[ ^^^ 3 
Md^ Sir'PfaHip TyrWhit, ^Sir^'NiehdW Sanderson, 
Knights dud barM«>fs, Sir lUOfiafd' A^rcots, Sir 
John^ ThoroM^v Sit iJOhft^Risatf,' Si* 'Charles 'H^ls, 
Sir^^Rnlpb Madflison; Sir Winiam Haiiford, Sir 
PAiidff Sonlh,' kA^hts, TImmds Tyrv<^hit, John 
>B6tt^, ^rfd^Nithola^'Hfalm^ton, Bsqs!' Whertof the 
MA Baronet andi Buronetd were of the Qftarum, to 
"survey^'Aie'Hvs^Ils, ^stl^ms,' dKches, batiks, gutters. 
Setters, gotfts^/^filedys^^ bHdgesj trenches, mills, mill- 
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dams, floodgates, ponds, liM^ks/ bebbingweriBB, and 
other impediments, lets, and annoyances, and th« 
same to cause to be made, corrected, repaired, 
amended, put down or reformed, as cause shall re* 
quire, after their wisdoms and discretions; a,Qd 
therein to ordain and do after the form, tenor, and 
effect of all and singular the statutes or ordinances 
made before the first day of March, in the 2Sd year 
of Hen. VIII. touching the premises, or any of them ; 
ias also to enquire by the oaths of honest and lawfai 
men of the said shire or shires, place or places, where 
mich defeults or annoyances be, a^ well within liberties 
as without, by whom the truth may rather be known 
through whose default the said hurt and dam^iges 
have happened; and who hath or .holdeth any l^nds 
or tenements^ or common of pasture, or profit of 
fishing, or hath or may have any hurt, loss, or disad- 
vantage by any manner of means in the said places, 
as well near to the said dangers, lets, and impedi- 
snenls, as inhabiting or dwelling near about the said 
walls, &c. and impediments aforesaid, and all those 
persons to tax, assess, and distrain/* 

In a former clause of this statute, the commission 
giveth power to survey the walls, banks, ditches, gut- 
ters. Sewers, goats, calceys, bridges streams ; in wliicfa 
clauBe these as necessary defences are ordered to be 
repaired. 

Then.comes another clause, wherein these things 
are recited as lets and impediments, videlicet, streams, 
milk, bridges, ponds, fishgarths, milldams, locks, heb- 
bingweres, hecks, and floodgates ; so that by these two 
clauses, the first sort were to be maintained and not 
♦[ 266 ] destroyed, "^and the second sort should have been de- 
stvoyed and not repaired^ 
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And if these two first clauses bad b^en alone^ then 
the Commissioners had been bound to maintain the 
one and destroy ibe other, without any toleration : 
but then came in the said third clause, which is the 
clanse of itioderation, and therein as well the de- 
fences, as the lets and impediments, eome ail in one 
^ause promiscaonsly put together ; and so the words 
amend, correct, repair, and put doum, are therein 
referred to tbem all ; so as in my opinion all de- 
fences, as walls, banks. Sewers, calceys, goats, Ac. 
^e not to be maintained, becaase in tract of time 
«ome may prove unnecessary and unusefal, which fot 
that canse may be pulled down. So all mills, mifl- 
^msj floodgates, weres, stanks, stakes, kiddels, and 
inch like, are not to be put down and overthrown : 
but such as are ancient and are thereby grown to 
be the proper inheritances of men, and such also 
which are useful and necessary are to be maintained, 
kept, and repaired ; for in some great havens and 
ports, great abundance of "piles and timberposts 
are set in the waters to stay the rage, force, and vio^ 
lence of the waters for the safeguard of the port and 
haven. 

It were a very ridiculous exposition of this iaw^ 
to urge the Commissioners to overthrow those things 
which are helpftil, and not hurtful ; for this statute 
did foresee that these milldams, stakes, stanks, floods 
gates, weres, &c. were not at all times and in aH 
places hurtful, and therefore was the said clause of 
the statute inserted, which gave the Commissioners 
power to put down such as were lets and annoy- 
tinces in truth, and where they were used for strength 
and were of good use to maintain th6 same. And 
this construction I take it, is fully maintained by this 
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c. 20. where piers, piles, jetties, and the Iiki> setdfbf 
. > , fjtMrt^fifaJipjfj^^^stf^ngrfv^ rQl|>i^|yrfi€rAef«d to 

., AP^ ^yWB tlH«^iIWt fit this ,l|W(iI ia« collMfeit*|» 

L 267 J ♦First, That if one do erect and build a were, mli, 
inilldan^^9^^othpr UviQg Oft.a riser nftvigabte; to^lthc 
hin(|r^nce pf ;9aYigatiQf| ; or if t][iere ifvksvBiioEn^ 
cient,>veney. vrbicb was enhanced of r late years ;^i the 
Commi^sipaers of Sewers are to order 'him ti|at -did 
ei^ect theiA)ne^ and he which did enhance the other, 
to puU dpwQ the Qrst, and to abat^ the excess of Ike 
other cit ti^e qoBtsand charges bf the owner: and 
if he Of his assignsor heir shall contrary to thede* 
crcje order or judgment of the Commissioners, aft^r 
,the same hath been, reformed, relevy the same agiit), 
or do continue the same contrary toovder^ the puaiib- 
ment of one hundred marks is to be impojsed upos 

1 H. 4. the offenders, as by the statute of I H. 4^ and 12 Ed. 

4. formerly appearjeth, (a\ • 1 1 

And if one which is a stranger of his inece ctialic^ 
or own wrong doth pitch down piles, or set down 
stakes in ^he rivers and streams, he is to be fiped<^r 
amerced for this offence, as the case shall require, 
and he is to be ordered to remove the nuisance at^his 
own costs and charges ; and if it cannot be fpoad 
out who did the nuisance^^ then the Commissionen ef 
Sewers are to order those to remore' thatannoyaBCfc 
which in all likelihood are to sustain moM damag^e 

4sLib.Afliis. thereby. Et ita factum fuit, in 42 lib. Assiz, plac 
15. and this statute extendeth to rivers and streamy 
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havigaUe, (a) us Well as 16 suth n* be not navi- 
gable, (ft)-' • • /- ^ . -.i f ,::■••'." ' 

♦And touchmg^ Ibc itemotilig of nuisances, I shall *[ 268 ] 
put the Commissioners some precedents/ rtiled and 
ad^Mged in our books of Idw, which come' fiilly to 
the purpose of the matters and things ) tiow treat 
rf.' ....''' — 

In S3 Ed. 3; fol. 8/ art assize of.' riui^ahce was s2Sd.s. 
brought by A. against B. f6r that B. had made a 
trench over a river, and drew aSvay thereby part o^ 
the waters atid stream! another way than that which 
itdid formerly use i& rdn ; and Uhei*eb^ Surrounded 
Ihe grounds of A.;clnd the assize pdssed fof the plain- 
tiff ; and it wab stdjudged that the whlers shbuld be , 
removed into* the ancient current' and channel at the 
costs of the defendant, artd the plaintiff Recovered his 
daineges et ifdod defefidenB capiatui^ : oxk 6f which 
case I observe these things,-^ ' 

. Firsts Though an assize was'a prii^ate action^ yet 
thfeiibitancd Yfks* tarn qukrenii qttampopulo; to the 
plaintiff, for drowning and surrounding of his grounds, 
to the people, in changing or diverting the antient 
course of the waters, so 'that for the people the 
^ffendct was ordered to reform the nuisance, to the 

(i) For nuisances either in the one or the other are within th^ 
d^nnsknc'e or'ttie Commissioners; as Was resolved in Hide's case, 
fitytejOO;- Batfk«ai»Atice ih the hlgHw6y, though occasioned by 
, the peniupg up 00 watery ia« not within iheir conusance ; nor have 
thej.^ugr pow^ to^m^dl^ tlierewlth, ok .with $nj nuisances in the 
wa^. And this waa^ the case of Hide, who was indict€4 .l;»efore 
^ Commissioners of Sewers for that by reason of the penning up pf 
ibe w^r id nie river' ai Ids mill, the banks were overflown, an^ 
the highway annoyed. And the indictment being removed into 
tbe Ring's Bench, was there quashed for that reaion. [Ed. i6S5.'] 



King be was fined^ and the plaintiff for his ewa 
private wrong recovered bis damages. 
i^S^Ls. In 19 Ed. S. Lib. Assiz. Plac. 6. a presentment 

vras found by jury before GommissionerSj, that certaia 
persons by name bad turned the course of the river 
of Lea^ which is there termed the King's stream, aa4 
runs from Ware to Waltham^ and so to London, tnd 
had fixed and pitched piles and stakes therein, by 
means whereof boats and hallengers were hindered 
in their passages up and down the river ; and apoa 
this presentment it was awardedj^ that those persood 
which were presented by name, and which had done 
part of the nuisance^ should reform the same; and 
because some of the parties' names could fiot be dia- 
*[ 269 3 covered which had done ^other part of the said nuis* 
ance, it was ordered that the sheriff should be com.- 
manded by writ to him to be directed to reform tbat 
part of the nuisance, taking therein to his assistance 
those persons who had grounds next adjoining. And 
quod dejendentes sint in misericordia dom* Regis^ 
because the nuisance was not found to be done by 
force. 

In )9 Edw. III. fol. 23. in the action upon tbe 

case for a nuisance done, tbe judgment in part was, 

that the nuisance should be removed; et cum hoc con- 

1 Hen. 4. cordat, 7 Hen IV. 8. Upon these three cases I 

observe, — 

That be the action private or popular, always one 
part of judgment was, that the nuisance should be 
removed at the costs and charges of him or them 
which did it. 

Theifefore these cases do fully maintain my opinion 
foripedriy delivered : and akhough in all the said cases 
it appeareth that there was a legal course tfiken to 
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remove the Duieances^ yet there is fttiotber covrse 
allowed of *by the law^ and that h, by abating of the 
naisance^ in puUkig or cutting the same down ; and 
the law is express so in the point in 9 Ed. IV. foL 35. ^ ^"^^ ^* 
9fl if it be a nuisance done to J. S.^ he or some other 
by hUi dtrtctioaa may overthrow the nuisance : but if 
it he done ad nocumentum papitH, as in the high or 
royal streams^ then any person prqudiced thereby 
may abate the aame. («) 



* To make a Stream navigable. «r 270 1 

But it hath been objected to me by way of interro^ 
gation^ Can the Commissioners of Sewers make an 
onnavigable river or stream to become or to be made 
navigable by these laws of Sewers ; yea^ or no i 
Touching which I shall deliver my opinion as fbl« 
loweth : (a) 

If this could have been done by the Commissioners 
of Sewers^ then what should it have needed to have 
procured Acts of Parliament for the doing thereof^ 
as 9 Hen. VI. c. 9. to make the river of Lea navi<« 

(a) The statute of 23 Hen. VIII. c. 5. doth not extend nor give 
authority to the Commissioners of Sewers to reform the great hurt 
and nuisance by reason of the sand rising out of the sea and driven 
to land by storms and winds, as was declared by Parliament, stat. 
1 Mar. c. 11. and therefore by that statute ther^ was a special pro* 
vision to enable the Commissioners of Sewers for the county of 
Glamorgan to reform the same, Co. 4 Inst. 276, 276. But for all 
other counties in England and Wales the Commissioners of Sewen 
have no power to meddle therein. [Ed. 1685.] 

(a) See The Queen r. The Inhabitants of Westlian, ia I!m«s, 
10 Mod. 159. 

See aliso Juxon v. Tl^ornhill^ Cro. (lar. 13% 
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^[273] *LECTURA QUINT A. 



GENEROUS auditors, my fellows and friends of 
this most famous and renowned Inn of Court, I 
have sailed so far within the land, that my ship hath 
taken up her harbour in the inland streams ; and I 
myself am got up to the highest mountains, to the 
end I might take the view and survey of all my 
former days' labours ; and this being the last day of 
my reading, I must now make my account to you of 
my stewardship. The talent which was delivered 
roe when I entered upon my first day's exercise was 
this worthy statute of Sewers, which I have put forth 
to the best use I could in my poor skill and under- 
standing. But in the casting up of my accounts, it 
may be it will come short of your expectations. If 
it do, I pray you help to increase it out of yoar 
abundant store ; and consider with yourselves that 
your Reader took in hand to read upon a maiden-law, 
which never before this time abode his exposition in 
any inns of Court, and our law books are exceeding 
scarce in the handling of matters of this kind and 
nature ; and so I wanted those means and helps 
which many other Readers have had, who have taken 
upon them to make their readings of statutes for- 
merly read on, and which have received a more plen- 
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tiful exposition in our books and terms of the law 
than this of mine hath done. 

It bath been the ancient custom of this house^ for 
the Reader in his last day's exercise to make a brief 
repetition in the manner of an index^ of the most 
substantial heads of his statute, and of his divisions. 
And because every profession is most graced when it 
is followed and trod out in the steps of learned pre- 
decessors, I intend therefore to be *n6 changeling, *[ 274 ] 
nor mean I to produce or bring up new usages, lest 
old custom should forget what herself had been : in 
this manner therefore do I make my repetition. 

First, 1 delivered my opinion touching the extent 
of this statute, which was as large as the realm of 
England ; and that the English seas were within the 
realm; 

I made it to appear that the dominion and empire 
of these seas, the legal power of administration of 
justice, the property, profit, and possession thereof, 
doth appertain to the King. 

And that these profits > 

were of two kinds,$ '"* *°^ P^"^°^'- 

The real profits were the grounds relinquished by 
the sea, which were always such grounds as had been 
always before covered with waters. But shores and 
such grounds which altemis vicibiia were wet and 
dry, were not accounted relinquished grounds, and 
that relinquished grounds belonged to the King; 
but the shore and casual drowned grounds might 
belong to a subject. 

rWreck. 

The personal profits of J Flotsan. 
the sea did consist in | Jetsan, 

I^Ligan; and 
y2 
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great fishes, which are due to the King by the royal 
prerogative of his crown ; but subjects might have 
the inheritance of the first four by prescription, and 
of the last by charter from the King. 

Then I descended into islands ; which are of two 
sorts : 

First, On the sea, old ones and new ones. That 
both were within the King's power, and the. new 
ones his in property. 

Fresh islands in the land might belong to subjecte. 
The nature of them all were, that they were undtjue 
circundatis aquis. 
*[ 275 ] *I then landed at the shore, which in definition 
containeth those grounds which extend from the 
lowest ebb to the highest flood. That the King had 
the property thereof de Jure, a subject might have it 
ex perquisito, and the people had their usum neces- 
sarium. \ 

I proceeded farther to the coasts, whose content 
and contingent I described so near fts by histories I 
could inform myself. And shores and coasts I held 
them to be maris accessaria. 

From these I proceeded to creeks, havens, and 
ports; and these I set forth in their several kinds. 

And I concluded with the compass of my statute 
and my commission, and with the diversity thereof, 
That within the circle of my statute, seas, isles, 
shoreis, coasts, ports, havens, creeks, gained and 
r^nquisbed grounds were comprehended^ because 
that might depend m posse ; but yet the Commis- 
sions which were in prtsesenti operation did ex- 
tend but to the utmost banks and walls towards 
the seas. And I concluded the points of my case 
with the difference between grounds left and 
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grounds gained from the seas; and thus 1 ended 
my first Lecture. 



Tke Second Lecture. 



In my second Lecture I came on land^ and took upon 
roe to set forUi ber friends from her foes ; her friends 
I counted such as had defended her from the violence 
of the seas^ and from inundation of salt waters. 

And these ^ere her friends^ viz. banks^ Sewers^ 
goats^ calceys^ and bridges ; these are to be main- 
tained and repaired^ and are the defences which I 
fully treated of. 

And these were the enemies^ streams^ mills^ ponds^ 
fishgarthsj milldams^ locks^ hebbingweres^ hecks^ and 
floodgates. 

These are lets and impediments which this statute 
speaketh of; and are to be corrected^ reformed^ or put 
down^ as cause shall require. 

♦1 shewed then that rivers were of two kinds^ ^£2763:' 
royal and common rivers. That there were other in- 
ferior kinds of those watery instruments which might 
take place after rivers, as ditches^ gutters. Sewers, 
pools, ponds, springs. 

That water is the substantive of all* these : and if it 
be a running water at random^ then it is ^ stream ; 
if it be a running water, and pent within walls or 
banks, then it is a river, gatter, ditch, or Sewer. 
These in their several kinds I did distinguish. And 
springs I held to be the vital spirit of them all. 



ds» 



Leeiura Qfiinta. 



"By view and Mnrrfq^mi 
wheireinthey consisted. 



By jury, and on what 
parts that stood. 



might be three manner 
of ways ; 



After these I took upon 
me, by how many se- 
veral way? the defences 1 T 
might be maintained, 
which were nine in 
number. 



then described tl^e 
Commissioners' manner 
of proceedings, which^ 

By discretion, and the 
diversities and defini* 
tioi\ thereof. 

'"I. Frontage. 

2. Ownership. 

3. Prescription, 
dustom. 
"iTeniire. 

6. Covenant. 

7. Ustisrei. 

8. ^ A Township ; and 
^9. By the laws of Sewers. 

All these I proved by reasons, precedents, and au- 
thorities ; and did at large discourse of them. 

Then I came by the course of this case to treat of 
sesses, taxes, and lays set by Commissioners of Sewers, 
whereby I found some inheritances there were which 
were subject to these sesses ; as those that follow 
•[ 277 ] houses, land, mea*dow, pasture, woods, heaths, furg,(fl) 
moors, marishes, rents, ferries, piscaries, commons, 
free passage, parks, warrens. 

And many inheritances I found in reason freed 
from these taxes and lays, as tithes in spiritual 
hands, annuities, chases, pensions, proxies, por- 
tions, marts, fairs, markets, offices, things in ac- 
tion, conditions, contingents, uses, presentations^ 
founderships. 



(a) Tracts of land covered with fiirxe or gpne. 
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lalsofbiind these 
sesses of three kinds^ 
viz. 



Castotaalry^ and theii they may 
Urid the DKraiitains as well atf 

' fhevalteys. • . • 

Hereditary^ and then the parti^ 
^alar teoatlt and the reversioU 
must both contribute. * 

Temporary, which bound the 
possesflbr. 



And here I ended my second day's Lecture. 



The I%ird Lecture. 



My third Lecture I did distribute into three general 
heads, which were merely the gronnds of the execu^ 
tion of these laws. 

Which consisted either in pu-^ 1. Imprisonment, 
nishing the body and per- > S.' Fittis ; anfd> 
of the delinquent with J B. Amerciamefit. 

Or in doing execution upon) 1. By distress ; or^ 
the offender's estate, > 2. By sale thereof. 

^Or otherwise in extending it ^ ^ , '^ *. j *L^*"3 
, , f land perpetually ; or, 

upon a man's personal es-> ^ .^ . , , / 
,, , ^ i «. Bytheabsblutesale 

tate, by . . 1 , ^ 

^ ^ thereof. 

And under these general rulefi I comprised thesi6 
particulars which follow :-^ ^' : 

First, For thci honour of this commission, and fbf 
the more necessary execution of these laws, I Jound 
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them out a courts wherein I set forth in what caaet 
Ciommissioners might imprison the bodies of delin- 
quents^ and in what cases they might impose a fine, 
and when amerciaments be doe ; and then I shewed 
that for some transgressions neither imprisonment, 
fine^ nor amerciament^ was to be imposed. 

fl. Judicial^ and issued out of 
the judicial records of this 
Court. 
3. Other ministerial. 
3. The third, legal ; wherein all 
these diversities I screwed out 
^ by proved authorities. 

, Then I shewed in what places these distressei 
might be taken, when upon the land charged, when 
within any place within the extent of this commission, 
and sometimes within any place of this realm ; and 
when the proper goods of the party might be taken, 
and when the goods of strangers^ and when goods 
may be w>ld by this Jaw. 

Afterwards^ according to the order prescribed roe 
by my case^ I declared that there were some inter- 
rupters to the execution of these distresses. 
•[ 279 ] *The one was by suing replevins^ wherein I took 
the^e diversities, — 

That a sherifif being an inferior ofiBcer could not of 
his own power deliver a distress taken by warrant of 
Sewers ; but that the Commissioners of Sewers are 
bound to obey a replevin coming out of the King's 
Courts at Westminster^ quia de altiari natura ; thus 
yet notwithstanding goods taken by a judgment were 
exempted from that replevin. 
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Then I proceeded to the chaise of lands^ whether 
a perpetual .charge might be imposed, or not. 

A J i. ^. » (1- For what cause. 

And from thence I ^ ...^ , , , 

^ 1 J *• What lands, 

• came to sales, and / ^ ,,^. , , 
*u ¥ J- * -L A j\ 3. Whose lands, 
those I distributed \ . rr^ u *u t a • u* 
. ^ ^ . ^ 4. To whom these lands might 

into four points ; ' , , ^ 

I be. sold. 

I after came into the tractate of legal proceedings^ 
which may be used in our Court of Sewers ; and first 
when and which presentments of Sewers are travers* 
able, and which not. 

And then wherein a party wronged may have his 
justice in this Court, ^hd in what caises not. 

And whether the strict words of the statute would 
admit of exemptions, and the difference of them, that . 
some were general, others special ; and therein I 
ended the third day's exercise. 



The Fourth Lecture. 

Thb fourth day I tr^ted of the ability and non-*ability 
of the Commissioners^ either by reason of some per* 
aonal defect, whether it consisted in sex^ exile, or 
other impediment that way. 

And what estate and value of lands made one a 
competent Commissioner, and what did the contrary; 
and the times when the Commissioner must hav6 this 
estate. ■ ■ \ i ' 

*Then I delivered my opinion upon the worda of *[ 880 ] 
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the 8tatate^ which be vdaable faeredHanients to en-, 
able a Commksioiier^ and which were not. 

Then I proceeded to entreat of a Commissioner's 
ability in goods and moveable sabstafice^ and wbicli 
were moveable substances Within this atatate, and 
which not. 

And because in the citizen CommissioQer three 
things were required to make him able^ viz. freedom^ 
estate in goqds^ and resiancy^ I therefore handled 
fully all these parts thereof. 

After all which^ because I had before this time no 
fitting opportunity to treat of lets and impediments^ I 
therefore in this Lecture disposed my case in spcii 
sort as it took hold of them.alL 

And^ firsts Because the statute I read on confirmed 
all other former laws concerning the same^ I there- 
fore repeated them all from Magna Charta to this 
very time^ and gave an explanation or decIaratioD of 
them all. 

I then distributed the learning of these bws into 
three heads : — 

Firsts That these which had the strength of a cus- 
tom and were grown to be particular inheritances of 
private persons, could not be extirped. 

Secondly, And whereas some were newly erected 
without authority, they might be overthrown. 

Thirdly, And whereas some were ancient, and 
were exalted above or beyond the ancient aasize, the 
excess might only be abated ]; with these diflTerences 
I satisfied Uiese statutes. 

Then came I to our statute I read oDy 4nd therein 
I took neii^ diversitiea that was npon the three claases 
of my statute. 

The first did maintain the defences. 
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The second destroyed the offenceB. 

And the third was a geneitd claase, reciting the 
de&nces and offences together^ and did give the Com- 
missioners power to reform or amendj repair^ or put 
down^ as cause should require^ 

♦Wherein I published this learning thereupon, *[^3 1 3 
that if. an old waUj. bank^i bridge, or othe^ defencesj 
were fonnd to.be out of ase, it might-be extirped. 

And if a were, .mill, milldam, stanks, stakes, pilea^ 
or floodgates, were , found heoeftcial to the public 
good, they might be .preserved and maintained. 
. And I. vouched some precedents, at whose chaigea 
the said lets and impediments, should be ranoved ; and 
leaded my argument with. this, in what cases Com-^ 
missioners of Sewers might make unnavigable rivera 
navigable, and where not ; and in that I concluded 
my fourth exercise. 

This. is. the extent of my account, wherein I think 
I have done myself some wrong in making so short .a 
breviate, in oipitting many things which I truly took 
pains in ; but because you were all present and privy 
to my layings out, I hope, though I have omitted 
them in my extracts, you will allow me them ia 
summa totalis. 

But by your good favours I intend not to. break 
custom or promise in any thing.; for I have some 
stock more left, which I told you when I began I 
had cast under hatches, which now also I mean to 
distribute amongst you ; and because there is some 
part of this as yet left untreated of, I will now there* 
fore proceed to the unfolding thereof. . 

And the same consisteth ia these words of the law^ 
'' that the Commisisioners hereafter named in any 
commission, according to the purport of the same. 
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that rerum progressus oatendunt muUa qua in initid 
nee pracaveri aut profvidenpoeetmt. 

In making new ktws and ordinances these things 
are also considerable. 

First, What the matter of the law is which is to 
be enacted. 

Secondly^ When the matter is known, then to 
weigh it well, whether if it be made, if then it will 
pi^ove necessary and behoveful for the good of the 
people ; and this necessary point is to be scanned by 
the counsel and adVice of thfe mdst diicrieft and expe- 
riencied persons, and of the best tried Judgments in 
matters of this nature. 

And, thirdly, to consider what charge the work wiH 
cost, for the which this law must be made ; for is 
Scripture he is not counted sapient that before be 
build a hojQse will not first coufat the charge of it. 

And^ fourthly. What personsmust bear this charge, 
lest it prove too burtheiisome ; and this must be di- 
rected by the ability of the people which are to be 
<£arged, and by the sa^y and commodity they are 
to have by the work'. 
*[ 284 ] * I observe also that this statute useth three words, 
which are all powerful in signification and operation, 
vis. laws, ordinances, and decrees; and I think it 
fitting for me, so near as I can, both to deliver 
the definitions of them and the difierences between 
them, (a) 

(a) The orders and proceedings of the Commisdoners, as if ell 
es the eemmUsion itself^ shall be in English, and not in Lsti% 
1 Sid. 78. ; and their forms . are not so strict as indictmeats, 
ib. If A. be charged to the repair, the order need not say whst 
iestate he hath. 1 Sid. 145. 
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A Law. (b) 
« 
A Liw is properly a matter ifvhich hath taken his 
essence and power by a custom time out of memory^ 
as the common laws have done ; or else is a matter 
acted and enacted in Parliament by the King and the 
great Council of the realm^ and by the authority 
thereof^ for the ordering of men's bodies^ lands^ and 
goods ; and such a law is hereby intended^ because 
the laws which the Commissioners shall make have 
the power of an act of parliament to strengthen and 
assist them, and they are to receive life and perfec- 
tion from this statute I read on. 



OrdiHance. 



Ak Ordioiance is a word: having a ^more private and 
less powecfal significatton than the werd ^ttohath; 
for it is a law but of a secondary power^ enacted by 
acorpomtiMy contpany, or 'commission/ procieeditog 
merely out .of' the power and prerogative of the 
King by charter, grant, or commission warranting 
the same> as those corponutiong, societies, and com- 
panies M^hich have, power by chartois or patents tot 

(() Commissioners of Sewers throughout England are not bound 
tO'iblkMr the Uws and customs <^fJloimi^i(fari«&/ batwhere^Vie 
particular place wkhm theijr co^imiswn haa vach bwsand.GiiAtiMiift 
«8 Romney Marsh has there iliej ftmj (Mm thm^ 10 Rep^ X49» 
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Case of the make the same ; as is set forth in the cases of the city 

city of Lon- - » 

doo. of London^ and of the Chamberlain of London's case 

Cbamberkin in Sir Edward Coke's Reports* 

o n on. ^1^^ ordinances may be made by the power of a 
courts as in a Court Baron to make orders^ or by the 
inhabitants of a town by custom^ for the ordering of 
their Commons^ repairing of their churches and high- 
ways/ And these are more properly by-laws than 
laws ; for a law is either the common law^ customary 

*C 885 3 1^^> ^^ ^^ ^^t ^f Par*liament ; all which are of 
greater force than any laws made by these secondary 
means^ which of themselves are of little or no strength^ 
but as they are assisted by other primary powers. 



Decree. 

A Decree is neither a law nor ordinance in proper 
definition^ but is only a sentence or judgment in a 
court of justice^ delivered or declared by the judges 
there^ by and through the power and strength of a 
general former law^ for deeretum est sententia lata 
super legem. 

So that a law is a general direction for a multitude. 

An ordinance is a subordinate direction proceeding 
out of a more general power. 

And a decree is a sentence delivered for or against 
a particular person^ grounded upon the said laws and 
ordinances, (a) 

(a) A decree by Commissicoien will be void) unless it be ac* 
cording to law- and justice ; for, ^ accordingto their wisdoms and 
discretions'' imports that IClRep. 140. 
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Continuance of Laws. 

It comes now fitly for me in turn and course to de- 
clare the continuance of these laws^ ordinances^ and 
decrees ; for it is to be observed that some of them 
be but temporary, though others perpetual. 

The words in our statute are. That every statute 
and ordinance made before the statute of 23 Hen. VIII. 
Concerning the things and matters therein mentioned, 
tkB well in the time of Hen. Vlll. as of any of his pro- 
genitors, not being contrary to this statute, or here- 
tofore repealed, shall stand in force for ever, lind ard 
commanded to be put in due execution . But this clause 
is intended of all acts of Parliament made touching the 
Sellers, and be not intended or meant of laws and ordi- 
nances made by the Commissioners of dewers them- 
selves. 

♦Laws and decrees made for sale of lands by the *[ 286 ] 
powers and authorities of this statute are to be made 
and engrossed into parchment, and certified cinder 
the 6eals of the Commissioners into the Chancery ; 
and the King's royal assent had thereto, under the 
Privy seal, shall also stand good and effectual. 

And all laws and ordinances written in parchment, 
and indented, and under the seals of the Commis- 
sioners, whereof the one part shall remain with the 
clerk of the Sewers, and the other part to remain in 
such places as the Commissioners should appoint 
(notwithstanding the same be not certified into the 
Chancery, nor the King's royal assent be had thereto) »sEl. cap. 9. 
ahall continue in force till the same shall be altered, 
repealed, or made void by another commission of 
Sewers, although the former commission by the which 
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these laws were made were determined by iuper- 
sedeas. 
The commission is to continne for ten years from 

isEiiz. the date thereof by forc^ of the statute of IS Eliz; 
yet notwithstanding all laws and ordinance which are 
written in parchment^ indented and sealed hj ths 
Commissioners of Sewen^, without certifying into the 
Chancery^ or the King's royal a^ent had thereto^ itaD, 
noiwithstanding the detern)ination of the comoiission 
by the expiration of the said ten yeariu contipne in 
force for one whole year next ensqiop^, to he put in 
execution for that time by six Justices of the penoe^ 
whereof two to be of the yuorumi but thou Uie power 
of the justices of the peace is ceased by the cpmini; 
of a new Commissipu of Sewers. 

All other laws and ordinances of Sewers whicb 
are but made and writ in papar^ or which bfi hut iu 
parchment^ and not indented^ or which be indent^ 
also, if wi sealed^ continue in force no longer tlian 
that commission continueth by the pow^r wber^f 
they were made. 

And so by this short declaratiofi I have made^ the 
Commissioners may the better observe how lou{p tiiQe 
laws and ordinances of Sewers are to continue is 

*C 237 ] force ; yet though *they lose their vigour, thqr may 
notwithstanding be revived by the power of a U^w 
commission, or remain for precedents fpr after ages 
to imitate, (a) 

(a) The atal. 23 H« 8. c. 5. 8. 17- hnving divected i]mt, << kwa, 
acts, decrees asd ordinmices/' made bj Commissioners of Sewen 
shall stand good and be pat in execution so long time as their com* 
mission endureth, and no longer except ^^ the said laws and ordi- 
nances'* be engrossed tn parchment, and certified under the seals of 
the Commissioners into Chancery, and have the royal assent ; and tli« 
Stat. II Bliz, c. 0. hMia« disccted all CammlqsiMM of Sevm Ib 
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Stealing of Lowe. 

In this last place I intend to deliver my opinion what 
laws^ ordinances, and decrees, may be repealed^ al* 
tered, or made void, by the Commissioners of Sewers. 

continue in force for ten years, unless sooner determined by svper^ 
sedeoi or any new commission ; and that all laws, ordinances, and 
constitutions, made by force of such commission, being written in 
parchment indented and under seals, &c. shall withont such certi- 
ficata or Royal assent continue in force^ notwithstanding the de^ 
termination of the commission by $tg[>ersedeaSf until repealed or 
altered by new Commissioners ; and that all such laws, ordinances, 
and constitutions written in parchment, indented, and sealed, &c. 
shall, withont certificate or Royal assent, continue in force for one 
year after the expiration of sudi commission by lapse ef ten years 
from its teste. Held, 1st, That the laws, acts^ decrees^ fmd ordi- 
qiUDices mentioned in the stat* of H. & mean the same as the laws, 
ordinances, and constitutions mentioned in that of Eliz. And^ 
2dly, That a decree made by Commissioners under a former com- 
mission which had expired by lapse of ten years, directing a sea 
wall to be refounded, which had been destroyed by a violent tem- 
patt mad inundation^ and the sums necessary lor its construction 
to be advanced by those who were before bound to sustain it 
ratwne tenurcBj (and who did advance the money accordingly) and 
that a rate should be made on the level for their reimbursement, 
(although such decree had been written in parchment, indented, 
and sealed, which this was not) could not be enforced by Commis- 
sloBievs under a new commission issued more than a year after the 
exftmation of Ihe former commission, as to so much of it as re- 
mained unexecuted ; though good to the extent to which it had 
been executed; and therefore the Court of King's Bench refused a 
fnandamus to the new Commissioners, to direct a rate to be levied 
on the level, for the reimbursement directed by the decree. The 
King against the Commissioners of Sewers for the county of Somer- 
set, fi East, 109. 

z2 
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ThereFore it is first to be considered what grounds 
are to be observed in repealing or altering former 
laws. 

It appears in Esther that the laws of the Medes 
and Persians were so perdurable^ as they could never 
be changed. And in my opinion there is required as 
great foresight, judgment, and as sound discretion 
and mature deliberation, in repealing of old laws, as 
in making new ones ; for qua prater consuetudinem 
et morem major' fiunt neque placent, neque recta 
videiUur. 

I have noted how careful and constant the Lords 
of the Parliament house were in the 20th year of 
Hen. III. when they all cried out alou4> Nolumus 
leges Anglia mutare. 

Seeing therefore there ought to be great care in 
making laws, so must there be great heed taken in 
repealing of laws. 

And because Commissioners of Sewers have power 
herein, I will therefore deliver my opinion howffir 
that power will extend. And if one note this branch 
of the statute well, he shall well perceive the judi* 
cious care taken by the Parliament in penning of 
it ; for the words be. That the Commissioners of 
Sewers should have power and authority to make^ 
constitute, and ordain laws, ordinances and decrees, 
and the same laws and ordinances (omitting the word 
decrees J to alter, repeal and make void; for a decree 
is a judgment, and is finis operis, and a judgment 
cannot be reversed without a writ of error. Neither 
can a sentence or a decree in Chancery be reversed 
without a bill of review ; neither can the Commis- 
*[288] sioners of Sewers reverse a *judgment or decree of. 
Sewers judicially pronounced, which is a judgment 
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upon a trial betwixt the King and the party^ or be* 
twixt party and party^ without a bill of reversal ; for 
it is truly said^ QjM>d naturale est uhumquadque 
diasolvi eo Ugamine quo ligatum est 

A writ of error lay at the common law to re- 
verse a judgment given by Commissioners of Sewers 
when the commission was in Latin^ as is set forth in 
the register^ being then one of the special commis* 
sions of Oyer and Terminer : but since the com- 
mission was put into the English frame^ the writs of 
error ceased. 

A law for sale of lands engrossed into parchment^ 
and certified into the King's Court of Chancery^ with 
the King's royal assent had thereto^ is not reversable 
without an act of Parliament: ^but then the said sale 
must be made according to the form^ frame^ and 
power^ of this statute. 

For put the case that A. B. holdeth his lands of 
J. S. by the payment of twenty shillings yearly 
towards the repair of such a bridge^ bank^ or wali^ it 
fortuneth that A. B. paid the twenty shillings yearly 
to his lord for that purpose^ who neglecteth to pay it, 
though he be thereto ordered and assessed to pay the 
same to the said repairs by the Commissioners of 
Sewers, the seigniory of twenty shillings yearly is to 
be decreed, and not the land, for^that the fault was 
in J. S., and not in A. B., the owner of the land. 

If any persons be by prescription, custom, tenure, 
covenant, or otherwise, bound to repair walls, banks, 
or other defences of Sewers, the Commissioners have 
not any power by their commission to repeal, alter, or 
make void any of these, because these are established ^ 

hy the eommon law and customs of the realm, and 
not by the power of the Commission of Sewers : but 
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their power it to repeal^ alter^ or make void^ kws and 
ordioaiices made fay tbeaiselves^ or by Ae power M 
their eomaiiafliom And so tbe words of their eeni* 
mission plainly describe' it; fi>r thereby they hxf% 
power to make laws and ordinances^ and the same to 
repeal^ alter, and makeroid; so they nmstbe the saoie 
^[ 289 ] »and no other. And herein I end all my ai^menta 
and discourse npon this statute ; for I account aH tbe 
rest which remaineth uvspofcen of not to be worthy 
of a Reader's dialect^ because I bare fully handled 
all the materials of this worthy law. And therefore 
I may justly conclude my argument with this^ That 
Mnitum eat hoc opus et consummatum. (a) 



Certiorari and Return, 

(a) Although by the statute of 13 EI. cap. 9. it ig enacted, That 
the laws and ordinances of tiie Commissioners of Sewers shaM con- 
tinoe in force as therekt is appointed, and that die said Commls^ 
doners, or any of them, shall not be compelled or compellable to 
make any certificate or return of any their ordinances, laws, or 
doings by the authority of any the said commissions, nor shall haye 
any fine, pain, or amerciament set upon them or any of them, or 
any ways be molested in body, lands or goods for that canse ; yet 
the Court of King's Bench do not take themseltes to be restraiaed 
by those general words. And it was said by the jndges there, in 
the case of Smith and Others, HiL 21 & 22 Car. 2. that it was 
never doubted but that the Court of King's Bench might question 
the legality of the Commissioners of Sewers' orders, notwithstand- 
ing that statute ; for it shall not be ousted of its jurisdiction, by 
general words in an Act of Parliament, without express and par- 
^[ 290] ticolarworda; 1 Modem Reports 44, 45. And in *the case of Com- 
mins and Massam, Pasch* 18 Car. 1« B. R. If the Commissioiiers 
of Sewers proceed where they have no jurisdiction, or withont 
commission, or contrary to their commission, or not by jury (where 
a jury is requisite) &c. their doings may be examined and cor* 
rected ki a superiorC(f\ rt, March, 197, 198. 
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Afltd «ttcM<dkigly iffAH &[ eertHH&ihM^ tn^ek fttMtt tivie to tim% 
M HHOL tfy^ as befcfe iHe Md stttftte «f <S l&Hl*^ grtmled td t«^ 
mbY^ itSia Cbo Kuig^s B^oh tiMi# Ardors fild priycedliD|;d> Ud 
presentments taken by them ; and snch orders, ^slftitmctals^ and 
pif6ci9^dMg^ fam Ytmt ^fiM^ OeM^ ^ 9^10 i9y 60y iBf 1^5, 
»91) Iter i Side#te 145. And the CMfKttkslMeM of Bewtrt 
lM%be^ MWiglXfetd^lhfti CcKiH By dfti^hiiiMty alid dieN» fined^ 
for proceeding to fine a person, after a cerihnki wt9 d^Veved tH 
«i«ii5 Itodertl Hefi^M^ 44, 49« Aftd thsi CdMi hlhrti tiilgen n^n 
itatt Ifo eotfttm a dcKcms of tfio^ComttlssiMiers^of SeWierft* MiavK 
401r AdnI &af» iCAlfirtMi tMr^Mii^r fo^ pAl^ and ^ottsbtd it fbf 
^tfierj^aiCy 1 Sid««fiA t45i And Aaf ttfidefttiti a tee Mtbjr M 
€awtof flirw^rsy Miteb iC^ 

Afl* wkMiHft if haMi be§a otj^tftod^ tii^ flM Slktift^ 6t 33 B«ti. 
VHii «4 it hMh afpiftdted ttKs Mders «lid piocfe^ng^ of ttl4 
GbflOlilnMet^of ScrWelrs to biBi iB EflgHA, aUd ikMi^qiMtttly h«tk 
4ldfii»*^tfta9^tii6rc6f*ltoraH^I(br Ast l1i»CoiM of Kin^s B^icly eaa «[ 291 j 
jtfdgft^ ofliy ^ pirdiosdings in Zjtflki^ t» whicb opinion Miattet, 
#Mld9 B; ]k« MemY «»iiicUn# la tM easo 0< Ckwftiriils and Maasasi, 
9mAi^ W Car* I. i« war fOsol^d H^t a tirfhtati eoi tlie CoDimiS^ 
tflMUMirf ftew«ivlie»8itf«(l tfiaf Mtdte, afiid is' iM tAken a'#ay 
AtfMljrtttoA 1679 ^^9 Id^'* 

itt AiMl»)r'si|9i0«^ 17 Gifr. I. A. Aw itfiieNI e^ftlifl ordei>s ittiid^ 
AgMHsf hiW Bf iMe Gottllliasibnen 6f d«w«f^ «< Weslttiiiiffef 
W«fte i«»«fed bjr ^r9ibtM into thd Ckltttt of Kibg'S 6^c^ 
t^^lfe #Ti<$etyfi»n# WV^i^ taken to Il»s ^^dhi,-^!-! If dottit niit i^ttj^ 
flUft the CbnittiflfidH of MW^m ITM lu^f lh« &hM 8eA. Si 
li cqpfMM Ifof tM «ll)«e ^ <^^ Cdfidniasio^ers who AaA^ Ihii 
oitM W^re df tff# ^[MHM^ as flu^ stiMt^ <]Ff 9^H«m Vtit e< 6. 
a:pt>^itftfk 1^5 S'^ 'Fhat th« (ilatd tionehing Whkli theif ordei^ 
W^^ «mI« UrOt Wfcddh 1>^estmSiMer;| and A» it caiinof be Inown ' 
Wbie«llor It WW hi theiV power by Virtne (ff ^effilr oottatnission td 
ifak(6^ aMy tftd^itt tovfottittg that ^lace. And for tiiese defectsi 
the retiim was adjnd^tf iir^ aiid th« pfdceedings' of the CoW- 
wdimtiMM W«M qiiu^ed. And thougb Hdb^ ttto^d for Rb^rtj 
lb# tft< eMMHfsSloifiM'fo aflkMd th«Si^ t^stttdy k Was denied bf 
itmC^dkt^ bftcauM 4M t^iW was tiHtd^ Aite teritt b^fbr^ Stile dtv 

Th«f Court of Kittg's^ Benfeh denied a eetfidrari to tibe Com- 
Aissioiaen by stai 1^ Car. II. c. 1^. to remove th^nr orders until 



a deqp^e made, by tJtiem for th^ leTel of the Ua^ becaiue thitf Cdnrt 
can do nothings as in the Commissionera of Sewers, which are at 
common law, thej can. Bell against Partridge, 2 KebL 83. S. C. 
1 Sid. 296. pi. 20. 

The Court of King's Bench will not remove proceedings of the 
Commissioners of Sewei^ as a matter of course. The rale for a 
certiorari is, therefore, only a rale nisi in the first instance* Anon. 
SChitty'sRep. 137. 

In the case of Kerrison o. Sparro[W, (19 Yes. 449. S. C. Coop. 
305.) arising on a bill ptaying a perpetnal injunction against ^ 
remoTing a float which Commissioners of Sewers had ordered 
the plfdntiff- to. remove under a penalty, and which penalty, od 
his refusal to remove, was levied by distress, the Court refused 
the injunction, although the bill alleged that the water was not 
' raised higher than before, and that at a less height there would 
not be sufficient for the usual navigation. The Lord Chancellor in 
delivering judgment is reported to have said, ^^ I have, looked 
into the form of the commission, and have read the Act of Partial 
ment, and all the cases both at law and in Equity. It appears to be 
extremely clear that in every case on certiorariy the proceedings 
being qarried i]fto the Coyrt of King's Bench, where there is a much 
more summary way of quashing them, if wrong, than we have, that 
Court has very properly interfered with great caution ; and without 
entering into the question whether there may or may not be cases 
in which a Courtqf Equity would interfere, upon the answer and 
affidavits, I think, after the opportunity the plaintiff has had of tak- 
ing a much shorter course, this Court ought not to interfere in the 
present case. Upon diat ground alone I dissolve the injunction." 

N.B. The answer, insisting upon the jurisdiction of the Com^ 
missic^ers to remedy the injury to the adjoining lands from the in- 
creased height of the water, submitted whether the Court of 
Chancery had any jurisdiction, and whether, if the proceedings of 
the Commissioners were erroneous or illegal, the plaintiff ought not 
to have applied to the Court of King's Bench. 

A. was. appointed clerk of a Commission of Sewers by surprise 
a^d was turned out by succeeding Commissioners of Sewers; and B. 
put in his place, by an order. On motion the Court of King's Bench 
granted a certiorari to remove the order, to see the title; and, if 
they saw caus^, they woidd order a trial ; and some of the Court said 
that it was like the case of a Clerk of Peace. The Reporter has 
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added a qumre^ whether the clerk to a commission be not only at 
wilL See The King v. Banks and Arthnr, Fortesc. 374. See also 
Yin. Abr. Tit Sewers, B^ % S, 4, 6. 



As to the mode of carrjing into effect the provisions of the laws 
of Sewers in the metropolis, under the praeni local acts, see the 
Report of the Select Committee of the House of Commons, printed 
10th July, 1833. 



347 



APPENDIX.' 



No. L 

An Order to repair a tVall^r Booh* 

WaistteAd llM trttB or sett^bank ealled, &c. leading from and 
to, fte. ifl hj WMM of (lie great ▼ioteuc^ of fHe sea of late be- 
<MM V0ry miMOfirj d^ftetivef, and out of repair^ and not fit to 
resist the rage of the wafers, bat oftentimes leftfbg in the same 
on the mafsh and lofrgmnRids and lands thereto adjoining, in the 
psrrish o^ ftc. aforesaid, to the very great detriment and loss of 
all and every the owners thereof, In the grass there grown and 
cattle therein depastured, which are frequently destroyed : We 
his Majesty'b Coiumissioners of Sewers within the county of,, &c. 
aforesaid, whose fiam^ and seals are hereto put and affixed, 
being wiHing and desirous i6 redress so great a grievance, by 
virtue of the airChorlty to us given, do ordier, direct, and appoint 
dial G; H., of, Set. and 3. K., of, &c. or some or one of them to 
whom Ae same appertains, do, on or before, &c. next coming, 
Ctfuse the waH or bank above-mentioned to be well and suffi- 
deady repaired, amendeif, and re-edified, with good and sub- 
Bisntial materials, in all parts thereof where it shall appear that 
the same is any ways deftetive, that the lands and low grounds 
in the said parish of^ ftc. may be thereby secured from all inun- 
dations for the fbture^ and this the said GF. H., J. C, &c. ace 
to do at thenr perils. Given under our hands and seals, &c. 

* N. B. These Forms are taken from the Second Bdition of a Book iatililtad, 
^ The Laws of Sewers," printed in 17SS. 
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No. II. 
Order of Commissioners to new*make a Stream* 

Whereas if appears unto us, A. B., C. D., E. P., &c« esquires^ 
lib Majesty's Commissioners of Sewers for the county of, See. by 
yiew and survey by us made, that the stream or river called, ftc. 
running through the parish of, &c. and county aforesaid is very 
defective and incapable to carry off the water and drain the 
grounds and lands adjoining, in the winter season, when the 
land-floods from the hills there are very violent, by reason of its 
being choked up with sand, weeds, trees, bushes,, and other im- 
pediments to Recurrent thereof, and the many shoals therein, 
which stop and hinder the free passage of the water, to the great 
damage, and injury of the meadow grounds and pastnrf^ lands, 
."not only in the said parish of, &c. but in the county of, &c. afore, 
said in general^ by frequent overflowings of the same; which we 
taking into our consideration, do adjudge absolutely necessary for 
. the public good, that. the aforesaid defects and annoyances should 
be amended and removed. And we therefore by virtue of the 
laws and statutes in that case made, and the power and authority 
to us thereby given, do hereby order, direct and appoint, that the 
said stream or river, called, &c. running from, &c. to, &c. be on 
or before the day, &c., next, in every part tbereof,^new dug, cut, 
made and cleansed in the best and most effectual. manner, from 
all sand, weeds, trees, bushes, and other impediments and incum- 
brances, so as to be ten feet wide and five feet deep, in all parts 
of the same, between the places aforesaid. And we do also or- 
dain and appoint that 6. H., J. K., &c. gentlemen, with whom 
they shall take to their assistance, do etkci and perform^ or cause 
to be effected and performed, the work and repairs above directed 
in every part thereof, according to this our order above-men- 
tioned for doing of the same; and hereby empower the said 
G. H.,. J. K., &c. to agree and compound with the owners of 
the soil of the land adjoining to the said river, for all or any 
ground which shall be found necessary to be taken Into the said 
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river, for effecting the purposes aforesaid, and the -good of this 
public. Given under our hands and seals, this day and year, &c.' 
• . • • • ' A. B. 

CD. 

E* F», &c. 



No. ill. 

, An Order to remc^e -and abate Wears erected on a River. , 

liVHBRBAs L. B., of, &;e. hath lately erected or caused to be 
erected, upon the river, &c. in the said county, certain wears or 
4anis, as found by jury at a Court of Sewers holden on, &c. last, 
to the great impediment and hindrance of the free passage of the' 
water in the said river, whereby the lands and grounds adjoining 
thereto, from, &c. to, &c. are oftentimes subject to great inbn-- 
dations, to the manifest damage and injury of the owners thereof:^ 
We his Majesty's Commissioners of Sewers for the said county- 
o^ &c. whose business it is to redress such grievances, do there* 
fore hereby order and direct the said L. B. on or before, &c. next 
coming, to remove and pull down the said wears or dams, by him 
the said L. B. so erected on the said river of, &c. as aforesaid, 
upon pain of incurring the penalty of one hundred marks by sta- 
tute, and being further punished by law for the same. Giv^n, &c.' 



No. IV. 

Order to remove Stakes and Piles set up in a River.' 

It being presented by the jury returned to enquire of defaults 
in reparations of Sewers, &c. in the county of, &c. at a Court' 
of Sewers held, &c. that T. M. had in the month of, &c. tben 
past, set up aad erected several stakes and piles in the river of, 
&c. in the said coanty, to the great nuisance and annoyance 
thereof, which said T. M. is not to be found. We do therefore 
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btrelqr i>rder wc| wipoirer X. B» whty i» IQcilr te raMiTa Ihv 
moit daiotge and ivjuiy bjr imiod Uiereo^ to i^QKy?^ tnd almtn 
the said miisaiice on or before Sse. oext, as to bim the said L. B» 
shall be thought fit. Oiyen^ &fc. 



No. V. 

Assignmeni of g Surot^or of Sewers. 

Wb a, B.^ C. D.| E. F., &c. esquires, his Majesty's Com- 
missionem of Sewers for the county of^ &c. Do by virtue of the 
Statwtei of Severs^ and of the power to us thereby giren^ by 
tills nw order nnder our hands and seids, assign and eppoini 
Ih Ah Aff i^ awreyar of the waU% bsnks» and sewers withia 
Hm bnral o( $dc. in the said oonoftyf to oversee, survey, inspect 
Mito» and tahe qive of the reparations of the same from time to 
tims^ aeeoiding to the orders and direetions of ns^ or any of ns, 
or any othsf Ommssioners of Sewsira for the said eevoty ; and 
also to piBsent the defects and decays thereof, during our will 
and pkaanre^ or Ar and during the space of, &c. Otven, Sec 



No. VI. 

Inquisition of Jurors^ of Annoyances and Dejects. 

Lincoln, ss. > The inquisition taken at, &c. in the county afore- 
^ said, the day and year, &c. by the oaths of G. H., 
J. K., L. M., N. P., &c. (the jury) good and lawful men of the 
said county, before A. B., C. D., E. F., &c. esquires, his Ma- 
jesty's Commissioners of Sewers for the county aforesaid, which 
said jurors upon their oaths say, that A. L.^ o^ &c. hath Intel jj 
within two months last past, erected a floodgate in and upon the 
rirer caUed, &c. to the great impediment and hindrance of the 
dtrrent of the said river, which sometimes overflows its banks 
thereby ; and that the lands and grounds of and belonging to^ 
9fU are damnified and injured by the same. And they aiso say 



cmnty U W17 nimpw fni d^fi^ctivfi^ so m tn M in tb^ irateri 

u|MMi tlw Iwdp er» IIm;. Aoathattb•m4d•fe9l0btTl»pppt^^dfld 

%iiQi tb9 Ji9gMgwc0 Md defriat of, 4k;^ md ttoike tt^ 

of right ought to make good the repaif^ th^TMC {Of ftalt 4m; 

who hold lands and grounds within the pMJsb and tffmij dAr^ 

said are fit persons to be ehargeable to and with the reparations 

aforesaid.] 
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No, VII. 

A Prteepi far Persons to appear and bring in ParHeulars of 
their Estates^ in Order to a Tax, 

To G. H^ J. K., and L. M *| of^ 9cc* and every 
of them. 

W^^B^As we whose numas and seals are heveto put wd^^t^eip 
bjs 9J(ajf8ty*s Commissioners of Sewers fi>r tine comtjr of, &€« 
finding it necessary to make a rate and assessmtiit op al| nnd 
^ireiy person and persons in the pariab and Hmt» ^> &^ afore* 
9fiid, in respect of their estates therein, for the maiytenanM of 
the sea-banks, walls, and sewers within the said parish fnAljiliitii , 
which are very ruinous and defective in their reparations : We 
do therefore hereby require you and every of jon i^ b# gad ap- 
pear before us, or some of us, in and Uf^n% &Cf w^xt copiaft at 
the house of, &c. situate, &c. then and there to give in upo^^oath 
a true and impartial particular of every pensoq^s mme and landp 
in the said parish and limits, liable and chargeable by stitnta to 
tbe repairs ^nd maintenaiwe pf Sew^trsi and MsaaWy ^ 
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arily charged therewith i with tte true Quantities and qaalitiesT 
of their and every of their said lands, by the number of acres, or' 
otherwise, in 6j*der to our, dr some'of our laying a tax and assess- 
nlent thereon, as the laws and statutes in these cases direct AxA 
hefeof you are not to fail. 
'' Given under ou)r hands, &c. , 



No, VIII. 

A Rate and Assessment far Repairs of Sewers, 

Lincoln, ss. A Rate and Assessment made on all the Owners of 
Lands in the Parish and Limits of, &c. in the 
said County, according to the quantities and 
qualities of their Estates, for the repairing, 
amending, and maintaining of the Banks, 
Walls, and Sewers in the said Parish and 
Limits, for the Year, &c. 

£ s. d. 

T. A. for his tenement and land^, containing 150 acres 2 
A. B. for his freehold messuage, called, &c. ..•100 
C. b. for a leasehold tenement, and &c. lands • .1 5 
E.F. for 100^ acres of meadow ground . . • . • 1 10 Q 
d.U. for 70 acres of pasture, &;c. ...... 17 6 

I. K. for SO acres of meadow 10 

L. M. for 10 acres of, &c 5 a 

N. P. &c. 

Theaboyerateand,assessment was this day, &c. assessed by 
us, six of his Majesty's Commissioners of Sewers for the county 
of, &c. aforesaid; and we do hereby authorise and empower 
T. D., oiir collector for the said parish and limits of, &c. to a§k» 
demand,' and levy the same of the several persons therein namec^ 
to' be -applied towards repairing, amending, and maintaining of 
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the banks, walk, and sewers aforesaid, according^ to the statutes 
in that case made and provided. Given under onr hands and 
seals, Sec. 

B. M. 
J. B. 

E. N. 
N. W. 

J. H. ComoeuaBioneni, 



No. IX. 

An Order to pay a TaXy on a particular Person, 

Whereas on making a rate and assessment upon the owners of 
lands in the parish and Hmits of, &c. for the repairing, amending 
and maintaining the sea banks, walls, and sewers therein, for the 
year, &a it appeared to us by the information of, &c. on oath, 
that one A. B. holdeth a certain messuage and twenty acres of 
land in the said parish and limits, &c. by the tenure of payment 
of, &;c. towards the repairs and maintenance of the said banks 
and sewers ; and the said A. B. having neglected to pay the said 
eum to our collector appointed to receive the same. We do there* 
fore hereby order the said A. B. within, &c. days next after the 
date hereof to pay unto, &c, our collector aforesaid, the afore- 
said sum of, &c. to be applied in repairing, amending, and main- 
taining the walls, banks, and sewers abovle-mentioned ; or on the 
said A. B.'s de&ult therein, we shall decree the said messuage 
and lands to be sold to satisfy the same ; of which the said A. B. 
is to take notice. Given, &c 



Sa 
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Np. X- 
A Warrant to take a Distress for a Tax, and sell goods. 
To T. D., Sewer-Bailiff, or Collector of the Level of, &c. 
Whereas complaint bath been made unto us, that C. D. and 
E. F. of, &c. aforesaid, who are severally rated and assessed in 
the several sams of, &c. for and towards the necessary repara- 
tions and amendments of the banks, walls and sewers within the 
said level, have refused to pay the same when demanded, con- 
trary to the laws in that case made : These are therefore to au- 
thorise and command you to levy the said respective sams oi^ &c 
on the goods and chattels of the said C. D. and E. F. respectively, 
by distress and sale thereof; And that you do employ the said 
money, when levied, towards the repairs above-mentioned ; for 
which this shall be ypur warrant. Given, &c. 



No. XI. 

A Decree and Sale of lands by Comnrissionersy for Paym^ of 
Lots and Charges^ 

This Indenture made, &c. between A. B., C. D., E. F., &c. 
esquires, (six) Commissioners of Sewers for the county of, &c. 
of the one part, and G. H., &c. of the other part. Whereas 
the said Commissioners parties to these presents, having the ex- 
ecution of the laws of Sewers, on, &c. last past, made and or- 
dered an equal rate, charge, and assessment^ upon all and every 
the owners and occupiers of lands in the parish and limits of, &c. 
in the county aforesaid^ according to the quantities and qualities 
of the said lands, for and towards the reparation and amendment 
of the banks, walls, and Sewers, within the said limits, pursuant 
to the laws and statutes in that case made and provided. And 
whereas in and by the said rate and assessment, L. M . of, &c. 
aforesaid, was legally charged and assessed in the sum of, &c. 
as bis proportionate lot and charge, towards the said reparations 
and amendments, for his messuage, tenement, and lands, called, 
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&c. held by lease and grant from, &c. for the term of, &c. who 
on demand thereof, by, &c. the Commissioner's collector law- 
fully authorized, hath absolutely and contemptuously denied and 
refused to pay the same. And whereas the said Commissioners, 
or some of them, are credibly informed that the said li. M. hath 
no goods or chattels whereout the said sum of, &c« may be any 
ways levied for the purposes aforesaid. Now, to the end the 
said sum of, &c. may be paid and applied t6 the uses above-men- 
tioned, in repairing the said Sewers, This indenture witnesaeth^ 
that the said Commissioners parties to these presents, by force 
and virtue of the statutes of Sewers, and the power to them 
thereby given, and for and in consideration of the covenants and 
cenditione hereinafter on the part and behalf of the said 6. H., 
his executors and administrators, to be performed and done, and 
also of 5s. of lawful British money to them the said Commis- 
sioners in hand paid by the said G. H., the receipt whereof is * 
hereby acknowledged ; Have ordered, bargained, sold, and as- 
signed, and by these presents do, as much as in them the said 
Commissioners, parties to these presents lieth, order, decree, 
bargain, sell, and assign, from the said L. M., his executors, ad- 
ministt*ators and assigns, unto the said 6. H., his executors and 
administrators. All and singular the said messuage or tenement, 
lands and premises abovementioned, and all ways, waters, ease- 
ments, profits, privileges, advantages, and appurtenances, to the 
said messuage or tenement and lands belonging or appertaining ; 
To have and to hold the said messuage or tenement, lands and 
premises, to the said G. H., his executors and administrators, for 
and during all the rest and residue of the said term of, &c. which . 
he the said L. M. had or ought to have of or in the same; 
Upon condition nevertheless, that he the said G. H., his execu- 
tors and administrators, do and shall yearly and every year, 
during the said term of, &c. pay or cause to be paid, unto the 
collector or collectors appointed, all such rates, lots, charges, and 
assessments, as shall be rated, assessed, or imposed by the Com- 
missioners of Sewers for the county of, &c. aforesaid, for the 
time being, on the messuage or tenement and lands above- 
mentioned, upon demanding the- same, and on no other con- 
dition or trust whatsoever. And the said G. H. for him- 

Sa2 
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self, his executors and administrators, dotb^ covenant and 
grant, to and with the said Commissioners parties to these 
presents, and to and with every of them, their executors, 
&c. That he the said G. H.^ his executors and administrators, 
shall and will from time to time and at all times during tlie said 
term of, &c. aforesaid, well and truly pay or cause to be paid 
unto the collector or collectors appointed to receive the same, all 
and all manner of rated, cesses, lots, charges, assessments, and 
payments, which shall be rated, assessed, charged, oi* imposed by 
the Commissioners of Sewers for the said county of, &c. for the 
time being, on the messuage, tenement, lands and premises 
abovementioned, or any part thereof, towards the reparation of 
the said Sewers, on demand thereof, including the assessment of, 
&c. aforesaid, without any default, denial, or neglect, by him the 
said G. H., his executors, &;c. according to the true intent and 
meaning of this present decree and assignment. In witness 
whereof the said Commissioners and parties have hereunto put 
their hands and seals, the day and year, &c. 



No. XII. 

The Certificate into Chancery. 

Memorandum this day, &c. The within written decree and 
assignment of the lands and premises therein mentioned was cer- 
tified into the high Court of Chancery, by the Commissioners 
within named, under their seals, according to the form and direc- 
tions of the acts of Parliament. 

T. D., Cler. Com. 



No. XIII. 

An Appointment of a Bailiff of Sen>ers. 

Wb a. B., C. D«, E. F., &c. esquires, (six) Commissioners of 
Sewers within the county of^ &c. aforesaid^ Do hereby depute 
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assigDi and appoint T. D. of, &c. to be our bailiff of Sewers for 
the level or limits of, &c. to execute all warrants, precepts, and 
sammonses to him directed by us, or any of us, or any other his 
Majesty's Commissioners of Sewers for the said county, relating 
to the reparation, amendment, and reformation of the walls, 
banks, and Sewers there ; pursuant to the laws and statutes in 
that case made. Given, &c. 



No. XIV. 

An Appoinimeni of a Colkctar of Sewers. 

We a. B., C. D., E. F., &c. esquires. Commissioners of Sewers, 
&c. do hereby assign and appoint A. T* of, &c. our collector and 
receiver, during our will and pleasure, to collect and receive all 
money, by us or any other of his. Majesty's Commissioners of 
Sewers for the said county, from time to time ordered and directed 
to be levied, by rate and assessment, or otherwise, on all owners 
and occupiers of lands, within the level of, &c. and to pay over 
the same to B. M., &c. our expenditor appointed ; he the said 
A. T. rendering to us, or some of us, a just, true, and perfect 
account of all such money by him collected and received within 
th^ said level, when thereunto required, by us or any of us, or 
yearly, &c. Given, &c. 



No. XV. 

Assignment of an Expenditor. 

We a. B., C. D., E. F., esquires. Commissioners, &c. do, by 
virtue of the authority to us given by the laws of Sewers, nomi- 
nate, assign, and appoint, B. M. of, &c. Gent., Expenditor, to 
pay, disburse, and expend, all money raised and levied by our 
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rate and assessment, within the level of, &c. on all owners and 
occupiers of lands, &c. chargeable towards the reparations and 
amendments of Sewers, and by him had and received of and from 
our collector appointed ; so as he the said B. M. do and shall 
from time to time, when thereunto required, .yield, render, and 
deliver unto us, a true and perfect account and accounts of all 
money by him thus paid, for and towards the reparations above 
mentioned. Given, &c. 



No. XVI. 

A Warrant or Order for a Collector to accompt. 

To T. D., BailiflF of Sewers, for the Level of, &c. 

Whereas we have appointed A. T. of, &c. our collector of 
Sewers, within the level of, &c. to collect and receive all money 
rated and to be levied on the owners of lands, &c. towards* the 
repairs of the banks, walls, and Sewers therein, he the said 
A. T. from time to time, accounting with' us for the same, when 
thereunto required. These are therefore to command you forth- 
with to give notice to the said A. T. personally to be and appear 
before us, at, &c. on, &c. next, to give and render unto us a true 
and perfect account in writing of all money by him reived, of 
all and every person and persons, for and towards the reparations 
aforesaid, and of all other things relating to his office of col- 
lector ; which he the said A. T. is hereby ordered to do at his 
peril. Given^ &c. 
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No. XVII. 

An Account of a Collector. 

The Account of A. T., Collector of the Rates and As- 
sessments on the Owners of lands, within Ihe Level 
of, &c. towards the reparation of Sewers there, for 
the year beginning and ending, &c. 

£ f. d. 

Received of M. B. for his tenement and lands 2 p 

of B. T. for 150 acres of meadow ground 1 15 

of N. E. for 100 acres of ground 110 

of W. N, for 80 acres of pasture.land 10 

of E. R. for 170 acres of meadoifr 1 17 6 

:— of H. T. for 50 acres, &c. 1 

^-i— of, &c. for, &c. 10 t) 

^ of, &c. 



5 


P 


3 





2 








Total received, answering the rate and assessment. 

Paid to Mr. B. M., Expenditor 

to ditto 

— — ^ to ditto, as per receipt 

to, &c. 

Total paid, £. 

Balance in the Collector's hands. 
We whose names are hereunto subscribed, six of his 
Majesty's Commissioners of Sewers for the county 
of, &c. have perused the above account ; and do hereby 
allow of the same, this day, &c. 

A.B. 
CD. 
E. P. 
&c. 
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No. XVIII. 

An Expenditor's Account. 

Tbe Account of B. M., Expenditor of all Money col- 
lected and received of and from the Owners of Lands 
in the Level of, &c. for the reparations of Sewers, 
for, &c. 

£ 9. d. 
Rbceived of A. T., Collector 5 

of ditto 3 

of ditto 8 

'■ of, &c. 

Total received, £. — — — ^ 

£ t. d 
Paid to T. D. for timber for a goat 3 

to L. M . for working and erecting the same 2 

to M. N. for working on the wall of, &c. 80 days 1 10 

— — — to D. R. for erecting a bank in, &c. S 

■ to A. K. for cleansing the river of, &c. 10 

■ to, &c. for stopping a breach, &c. 

Total paid, £. 

Balance, £. ■ 
The account above is allowed by us this day, &;c. 

A.B. 

C. D. 

£• IT., 

&e. 



No. XIX. 

An Order to provide Carts and Carriages^ for Repairs of Sewers. 

We a. B., C. D., E. F., &c. esquires, his Majesty's Commis- 
sioners of Sewers within the county of, &c. do hereby order and 
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require T. B., D. W., L. M., &c. who keep horse teame in the 
parish of, &c. That they and every of them send or cause to 
be sent out of the said parish^ unto, &c. in the aforesaid county, 
six carts or carriages, on, &c. next ensuing, furnished with a 
sufficient number of able horses or oxen and workmen, to work 
on the reparations of the walls, banks, and Sewers, within the 
parish and level aforesaid, according to the acts of Parliament in 
that case made; being allowed, &c. per day for tile same. 
Given, &c« 



No. XX. 
A Warrant or Order for Labourers to work on the Reparations. 

To W. L., N. P., T. A., &c. 

These are to command you and every of you. That on notice 
of this our order you forthwith go and repair to, &c. in the 
county of, &c. and then and there, as many days, and so long 
time as shall be adjudged necessary by our surveyor of Sewers, 
do diligently work and labour in the reparations and amend- 
ments of the walls, banks, and Sewers in the said county ; and > 
that you or either of you do not thence depart, without leave of 
our said surveyor, first obtained for the same ; all which you are 
to observe at your peril. Given, &c. 



No. XXI. 

An Order to take Timber'^Trees for reparation of Sewers. 

To T. A., Gent., Surveyor of Sewers in, &c. 

Whereas we A. B., C. D., E. F., &c. esquires, Commissioners 
of Sewers for the county of, &c. on view jdo find that the walls, 
banks, and Sewers within the level of, &c. in the county afore- 
said, are very ruinous and defective, and require much timber 
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Work to put the same in repair. And we bein^ credibly ib- 
formed tbat T. D. liWiig wUhin "tb^ limits of ibe said level 
bath "SIX l«rge timber-trees ^ndiog -and growing on his land, 
caHed, &;e. fit and proper to-be ctd utid employed inr^the said re- 
parations: These are tbenefbre to authorize aiid^pow^r you, 
iivith workmen, &c. to enter into and upon the land of the said 
T. D., and eut, take, and carry awtff frote the sabre, the stfid six 
tinber-trees, at seasonable times, without doing iELvy damage to 
the said land, for and towards the reparations of the walls, banl^, 
and Sewers aforesaid, and not otherwise; giving to the said 
T. D. notice thereof, and tondoring and paying to him the 
sum of, &c. which we adjudge a reasonable price for the same. 
And this shall be your suifeient warrant in the premises. 
Given, &c. 



No. XXII. 
A Precept to the Bailiff to summon a Court of SezDcrs. 

To T. D., Bdiliff of Sewers for the Level of, &lc. 

4*1^18 IS to re(][uire yoti tb dtimmon add give hotice to all the 
owners ahd'occnpiefs of lands within the kvel of, &c. aibresaid, 
th)irg^able to the reparatidns o^ th^ SeWers there, thai a Court 
■of Seweirs will be holden for the baid level and county of, &c. at 
the house of, &c. on, &c. next. When ahd where they are per- 
sonally to be and appear before the Commissioners, and be or- 
dered in all things touching the reparations of the said Sewers, 
according to the laws in that case made. Given, &c. 



No. XXIII. 



A Precept or Warrant for a Sheriff to summon and return a Jury* 

To A. M., Esq. Sheriff ef^e tovnty of, &c. 
Wc, vrfiose ntases and seals are hcfreto put «nd afixed, Commra- 
MMere of Sewers for the ceunty afdr^aid, do hei^by require 
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you or your sufficient deputy to sumnioD and return sucb and as 
many honest and substantial men of your bailiwick qualified to 
serve on juries, by whom the truth may be best known, to be and 
appear before us and other Commissioners of Sewers for the said 
county, on, &c. next, at, &c. then and there to enquire into all 
defects, defaults, and wants of reparations of and in the walls, 
banks, and sewers within the level of, &c. in the county afore- 
said, pursuant to the statute in that case made and provided. 
Given, &c. 



No. XXIV. 



Form of holding a Court of hewers. 

Aftbr three proclamations made by the bailiff or crier, the 
Commissioner, who is chairman and acts as steward of the 
Court, says, — 

All manner of persons who were warned to be and appear at 
this Court of Sewers, now to be holden in and for this level of, 
&c. draw near and give your attendance. 

Then a list of the names of persons residing within the level, 
being owners of lands, is read ; and the sheriff called xipotk 
for his return of the jury, the names of whom are also called 
over, and then they are sworn thus :— ^ 



No. XXV. 



Oath of the Jury. 

Tou shall enquire and make true presentments and judgments 
of all such things as sb^dl be given you in charge, and which are 
enquirable and punishable within this level relating to the re- 
pairs pf the walls, banks, and sewers. You shall do nothing out 
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of malice or hatred, nor conceal any thing through fear, favour, 
or affection ; but in all things shall impartially do your duty 
herein, according to the best of your knowledge. 

So help yon God. 
If any one returned on the jury do not appear, semble that the 
Court may fine him, as in the Court Leet. The jurymen 
being all sworn, after another proclamation by the crier, the 
charge may be given as follows : — 



No, XXVI. 



Charge given to the Jury. 

Gentlemen of the Jury, That you may not be strangers to the 
particular heads and articles, you are by your oaths obliged to 
enquire upon, I shall briefly enumerate them in the nature of a 
charge ; and I hope in such a form as you may be thereby influ- 
enced to acquit yourselves as you ought. 

And, first, you are to take notice, that as this kingdom is an 
island encompassed by the sea, to guard against the rage and 
violence whereof the Commission of Sewers is appointed, the im- 
portance of that commission is great. In Holland, and other 
countries nbroad, it is owing to the well government of their 
Sewers that numerous provinces are preserved from being swal- 
lowed up by the ocean ; and in this kingdom that very laif e tracts 
of lands are separated and secured from the encroachments of the 
sea, and become greatly beneficial to the owners thereof. 

That these great and commendable improvements are made by 
the vigilance, diligence, and industry of the owners of the lands 
adjoining to Sewers, and subject to the incursions and inunda- 
tions of the waters, is demonstrably evident But though it 
is the undoubted interest of all the owners of such Jands to main- 
tain and fence in the most effectual manner the bounds of their 
possessions, yet we too frequently find that many of them are 
remiss and negligent herein, not only to the damage and injury 
of their own estates, by the overflowings of the water, but also 
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oT all their neighbours rouod about them, who are equally suf- 
ferers with them on all inundations. 

To pr^ent this negligence and remissness, and keep all per- 
sons to their duty, this Court of Sewers is now called and held 
by us his Majesty's Commissioners ; and in order to the same you 
are to enquire into and present all defects and annoyances of 
public streams and rivers, made, committed, or permitted, by any 
within this level, and of the persons through whose means and 
neglect they have happened,- and whose lands, tenements, com- 
mon of pasture, or fishing, may be injured thereby. 

If any flood-gates, mill-dams, wears, stakes, piles, or other 
impediments, be set up or erected upon or in any of the streams 
or rivers, whereby the free course and passage of such streams 
are any ways hindered or obstructed, you are to make enquiry 
into the same ; and who have received or may any ways receive 
any loss or damage by such impediments. 

You shall diligently enquire into, and presentment make, of 
all walls, banks, and other defences that want reparation, and by 
whose default and negligence ; of sewers, ditches, rivers, and 
streams that require to be cleansed, and of the persons who are 
obliged to do the same, either by custom or prescription, who 
time out of mind have done it ; by ownership, where a man is 
owner of a bank, wall, or other defence ; by the use of walls, 
defences, or rivers ; by covenant to repair ; by tenure of lands, 
where held by repairing a wall, bank, or sewer, or otherwise ; 
and, if by tenure, by reason and means of what land» the 
parties be bound, where the lands lie and are situated, and who 
are the owners and occupiers of such lands. 

Also of what lands and grounds are lying and being within the 
reach of injury or danger, by any defects or defaults, and to whom 
they are belonging ; and of the persons fit and proper to be charged 
to the repairs, with the quantity and quality of their estates ; so 
that all such persons may be charged and taxed in proportion to 
their rights and interests. 

You shall especially enquire into what common reparations are 
to be made and kept by particular persons, and what works and 
defences on inevitable occasions, by sudden violent inundations^ 
and the inability of others to do the same, are to be repaired by 
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tUe whole level ; for' the law requireB not of any oiie imponibili- 
ties, but in all cases endeavours to relieve persons under accidents. 

And you shall likewise enquire whether there be any flnd what 
lands which are or ought to be exempted from the charges and taxes 
of repairs of walls, banks, and seweris, by special custom^ or any 
other consideration, who are the owners and proprietors of such 
lands, and what is tbe respective consideration of the same. 

If any of the officers within this level have been remiss or neg^ 
ligent in their duty in their several offices^ yon are to enquire into 
it, and present wherein ; so you are likewise into all contempts 
to the decrees or orders of this Courts that tbe ofienders may be 
fined : and you are to set amercements on persons for all negli* 



And if there b^ any other thing unjustly done or committed 
here enquaraUe and presentable, you are to make enquiry into 
and present the same accordingly. 

When the charge is thua delivered, proclamation is to be made, 
and the crier ia to say after th^ Chairman, — 

If any person can inform this Court or Jury of any thing given 
in. charge^ let him come into the Court and give information 
thereof. 

Then the Chairman says, the crier repeating after him, — 

' If any man will enter any plaint, let him come into- Court, and 
pray entry of the same* 

Ai|d after proclaaiatipn the Chairman may adjourn the Court to 
threQ o'clock in the afternoon-; at which time he is to receive 
the presentments of the Jury, assess fines, and try plaints, if 
any^ and then swear new officers appointed, to do and exe- 
cute all things, belonging to their, offices faithfully, acacordiag 
to the best of their knowledge : and all buain^as being^over^he 
di3(^b9rges the Court ibw i-r- 

Airpersoas that have made. thehr appearance this day at this 
Court t>f Sewers may now depart, and appear again wh^n there" 
uiito^eummoned. 
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No. XXVIL 

Entry of Proceedings of,a Court of Sewers. 

Level of A. > At a Coart of Sewers held the day and year, 
) &c. befiwre A. B,, €• D., B. F., &c esijuircs, 
Coimmtesioners of Sewers for the said Lerel and 
countjy &o. 

T. D., Bailiff of Sewers, ap. 

Am' r^^^V^^^ *"** f -^"d made presentments of what 

A. T., Collector, ap. > , • ^i . i*. 

« « «^ J J \ done m their offices. 

B. M., Ejicpendftor, ap« j 

The Jury sworn,' 

U W. T. K. 

W. B. E. M. 

C.L. M.C. 

T. A. T. ft. 

M. C. J. E. 

J. W. E. T. &c. Jarors. 

S. E. Jurors. 

ImprimiSy The Jory aforesaid present that all manner of q[>ei«- 
sons who have any lands subject to inundation, or who receive - 
any benefit by the Sewers, ought to be and appear at this Court, 
and be ordered by the same. 

Item, The aforesaid Jfrry upon their oaths present that -Lw E., 
of, &c. by the tenure of his estate^ of right ought to- repair 4he 
wall or sewer of, &e. and that he the said L. E. is thus bound by 
reason of, &c. lands now in the possession of him the said lis E» 

Item,. The said Jury present that Er Ww by praecription) tiaie 
out of mind, ought to repait the bank of, &c. he tb« sadd'E^ Wv 
and his ancestors having always repaired-and' amended tb^ same - 
by means of his estate there. 

Itemy The aforesaid Jury present that T\ E.5 of, '&c«'aadrlbose 
whose estate he bath, have time beyond memory bad the usoiof > 
the river of, &c. for their own private occasions ; and -thui^tbe- 
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said T. E., by reason of the said use of the said river, is and ought 
to keep the banks of the same in repair. 

Item^ The said Jury present and find that A. D. of, &c. by 
indenture of lease or grant from, &c. is by covenant obliged to 
pay the sum or rent of, &c. yearly, towards the repairs of the 
walls or banks of, &o. And that the said A. D. is in arrear the 
sum of, &c. 

Item^ The aforesaid Jury present that the channel of the river 
of, &c. is choked up with weeds, sand, and other rubbish ; and 
that the same hath happened through the defiiult of E. L. of, &c. 
whom they do amerce ten shillings. 

liemy The said Jury present that W. E. of, &c. hath erected 
and set up a mill-dam on the river, &c. to the annoyance of the 
stream therein, and the great loss and damage of, &c. and they 
do amerce the said W. E. twenty shillings. 

//em. The aforesaid Jury present that the walls and banks 
of, &c. are ruinous and out of repair, and not sufficient to oppose 
the violence of the sea; and that E. B., J. L., R. J., &c. by 
reason of, &c. lands, are fit atid proper persons to be charged to 
the reparation thereof. 

liemy The said Jury present that the wall or bank of, &c 
which should be repaired by, &c. by a sudden tempest having 
been overturned without any de&ult in him, and he not being 
able to do the same*; that the said wall ought to be new-built and 
erected by all and every the owner and owners of, lands within 
the level. 

lieniy The aforesaid Jury present that whereas L. E. is obliged 
by tenure of his lands to make good the repairs of the wall of, 
&c. aforesaid, that the said L. E. and his tenant ought therefore 
to be exempted from all taxes of Sewers, they repairing the afore- 
said wall. 

liem^ The Jury aforesaid present that L. A., Surveyor of 
Sewers, hath neglected to survey the works of, &c. lately over- 
thrown by wind, and to give directions ibr the reparation thereof, 
to the great damage of T. B. 

Itettty The said. Jury present that A. T. of, &c. hath con- 
temptuously refused to obey the order, of this .Court, made in the 
case of, &c. 
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No. XXVIIL 

Orders of the Court 

Ordered by this Court, that L. E«, o^ &c« do well and suffi- 
ciently repair and amend the wall of, Sec on or before, &c. next, 
under the penalty of twenty shillings. 

Ordered, that T. E., of, &c. do well and sufficiently repair or 
cause to be repaired, the banks of the river of, &c« before, &c. 
next ; or shall be amerced, &c. 

Ordered, that A. D. do on or before, &c. pay unto A. T., our 
collector, the sum of, &c. which he the said A. D. is in arrear of 
rent on lease, towards the repairs of Sewers* 

Ordered, that W. E. of, &c. do remove and take down the 
mill-dam and flood-gate by him lately erected on the river, &c. 
on or before, &c. under the penalty of, &c. 

Ordered, That E. B., &c« do pay the sum of, See. towards the 
reparation of the wall of, &c. 

' Ordered, that B. M., Expenditor, do pay the sum of, &c. to. 
Sec. for several timber trees used in repairs ; heard and deter- 
mined by plaint. 

Ordered, that L. E. and his tenant of, &;c. lands, be exempted 
and discharged from all taxes of Sewers ; they well and duly re- 
pairing the wall of, &c. aforesaid. 

Ordered, that L. A., Surveyor, and B. M., Expenditor of 
Sewers, be fined for neglect of duty in, &c. made out upon 
oath by, &c. And they are accordingly fined five pounds each. 

Ordered, that A. T. be fined for his contempt in not obeying 
th6 order of this Court, made for, &c. And he is accordingly 
fined two pounds ten shillings. 

Ordered, that T. O. for giving abusive language to the Court 
whilst sitting, and contemning the authority thereof, be fined 
thirty-six shillings and eight-pence, and committed for one month. 
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No. XXIX. 

Laws and Ordinances of Commissioners of Sewers^ 

Lincolp 88. Laws and Ordinances made and ordahied by A. 'B^ 
C. D., E. F., G. H.y &c. esquires, Coiniiiissioners 
of. Sewers for the county aforesaid, at a Court of 
Sewers held, &c. to be kept and obserred within the 
level of, &c. in the said county, for the well order- 
ing and better government of the same. 

Imprmmi^j We ordain that all and eyery the owner and owners 
of yoat8| Qopd-gates, and sluices, witbin the level aforesaij, do 
constantly keep the 8fini§, i^ncl every of tb^m, up apd open, {root^ 
^Cf to, &p« yearly, $^n4 longer if it be found necessary, on aot^ 
given by our swryf yor ; or all and every the owner and owners 
of such goats, fiood-g^tes ^nd ^Ip.ices, ab^l) h^ 4nod 9i^ ^hilliog^ 
i|Qd eightrpence for eaqb do&uUt 

//em, We ordain that no person or persons wb^tsoeveri do 
cfiat, i^rvif, or en^pty ipto any of the Fivera, streams, or 90W^ 
withii\ thQ li^iita of i\u^ 8fti4 l^^^l^ ^Py ^nd, stonos^i dirt> ^9X^ pr 
rubbish, to the interruption of the current of the sMd risers and 
Mreamsi i oi^ da oro^t of sot V.p (my rtufces, pile% or other ibiBp 
thereia^ to tbo aQno^rappo (hevoo^ pnder the peonlty of fprfett- 
ing, on conviction thereof, fo^ every offep^e three shillings 9Pd 
iborpepfe, 

Jtem^ yy^. WcJai^l thi^t all apd every the owner aod owoeK« of 
the l^ndft «(iJioiAing( tp the risers Qf> &c, in the said level, do 
yeayrly,^ o^oo io every yo§r, wit|^ln t^ne month after^ S$c. out or 
Gf^ose to bo <^^^ the, ^eed^ rn^liesj^ c^Qd doiQkft in the said rivers 
and cleanse the same rivers of and froia al] filth therein ari3iog \ 
nfli tbi^tj^ ojpi 4o(ao1(i th?r^i^^^. 9b&U bo fioe4 sis^t^s sbiUif^ 
and fight-peiioQ. 

Item^ We ordain that thO owners and occupiers, of the lw>i»: 
next to the ditches in, &c. do new dig the said ditches in the best 
manner, once in every seven years, so as to be, &c. feet deep to 
carry off the water through the said lands, on pain of forfeiting 
thirteen shillings and fourpence for every neglect. 
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hem, Wi$ etdkift tKat if aily phAbti dr ^^rUohi», >ho of Hght 
bbght to tLmena ted t-epait atiy t^UI or bank, HAlll/bn nolice of 
our Surveyor, neglect to do tM same, tttbH bUr s^ta Sbri^e^di' 
AM hkle goid ike said re()aratibU A\ iUt cUai^^ of (he kvbl; 
litid (Ke fiersdn n^Mfetitlg it shall pay And IBrleit douHle bbstd td 
tM baid diiKeyof, ibr tU^ boit)ifi6n UneU bf the WUbU leVel^ 
towards repairing the walls and d^l^h'be§ iheirfedf. 

liiHn, W6 brdilH that Wheii^vef ahy p)()st ot {!tinibt-V^6rk be- 
longing ti[> tli« fet^^etB Adll jrield o(* ^Vg Wky td thb rfa^e of the 
watersj, tlialflleta thftilVU^if df the kiici^ ddjdiiiin^ bh^li imme- 
diately M wliat in him lies to amend the same, till our further 
orders b^ bbtiiined therein, or he shall forfeit thirty shillings. 

Itenij We ordain, that if at any time hereafter it shall so hap- 
peil ihat By iMe violence of the sea or of land floods, any wall, 
bankf or work within the said level shall be broke down or over- 
turned, or any breach made in the same ; that then on notice of 
our Surveyor all and every person and persons having lands in 
the said level, liable to inundations, do and shall forthwith 
send labourers and workmen with proper tools, each owner 
of lands one workman, to repair the same during the present 
exigency, until we can make further order therein ; and if any 
shall make default herein and be convicted thereof by the testi- 
mony of, &c. he shall be amerced thirteen shillings and four- 
pence. 

Itemy We ordain that no person or persons, owners of lands, 
or others whatsoever, do at any time obstruct, hinder, or inter- 
rupt the reparation of any breach in any of the walls, banks, or 
defences within the said level, whereby any damage, injury, or 
prejudice shall happen to the adjoining lands, on pain of forfeit- 
ing, &c, according to the quantity of the offence, or forfeiting 
for every offence twenty shillings. 

lienij We ordain that if, on any extraordinary and necessitous 
occasion, through some sudden inundation of the water, earth, 
stones, timber, or other materials, shall be wanting immediately 
to fill up the breach of any wall, bank, or other thing ; that then 
any person or persons inhabiting in the level aforesaid, taking 
with them our Surveyor of Sewers, may go upon the lands nearest 
to the said breach and inundation, and then and there take and 
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carry away to the place where required, any earth, atones, tim- 
ber, er other things necessary for the same, till our farther order 
can be had and obtained therein. 

Itemj We ocdain and require that all these laws and ordi- 
nances be well and duly observed and kept under the several 
pains, penalties, and forfeitures aforementioned, according to tbe 
tenor and true meaning thereof. * 

• Given, made, an J ordained by indenture between us the 
aforesaid Commissioners, and engrossed in parchment, 
under our bands and seals, this day and year, &c. 

A. B. 
C. D. 
E. P. 
O. H., &c. 

N. B. It may be necessary to proclaim these laws ; and that 
all the offences, as they happen, be presented by the Jury to en- 
quire of de&ults, before the particular penalties are levied. 
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A. 

Abjuratkni, where he that rayisheth a ward must abjure the realm, bj 
W. S. c. 35., SS5. Butchers to abjure the town, bj the statute of 
81 Ed. 1. for selling measled flesh, 235. 

Accounts. See ^^ Assessment ; Statute 23 H. 8. c. 5." 

Actions, what maintamable in certain cases, 217, e^ seq. 

Action upon the case. See ^^ Judgment.*^ Lies for a false return, SI 5* 

Admiralty, the charter of the admiral of England, 39, 40; his jurisdic- 
tion upon the sea, 40. Execution out of the Admiraltj maj be 
done on the land, 183. 

Advowson, an adyowson will not enable a man to be a Commissioner of 
Sewers, 242. Where assets, and where not, 242. 

Alien, cannot sit as a Commissioner of Sewers unless made denizen, 
243. Nor could have been a Commissioner by the statute of-1 
Eliz. cap. 1., 255. 

Alienation, what lands may be aliened, and what not, 157. 

Ambassador, ambassador's children bom out of the King's dominions, in 
what case free of the realm of England, and where not, 234. 

Amendment. See ^' RetumJ*^ 

Amerciament. See " Mag. Char. c. 14.; 23 IL 8. c. 5. / 13 Eliz, c. 9.'* 
How, and by whom to be imposed, 109, 110, 129, 177, 179. 
Where a township may be amerced, 124. What courts may amerce, 
and what not, 169. Where, and whom the Commissioners of Sewers 
may amerce, and where not, 174, 178. Where a man shall be 
amerced for a nuisance, and where not, 178, 267, 269. In. a non- 
suit, the plaintiff is to be amerced, and by w^om, 179. 
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Charge and Discharge — Continued, 

charged, and where not, 144 — 148. The CofmrniBsioners of Sewen 
may impose perpetual charges to repair, 200, 201, 202. Such per- 
petual charges may be by custom, 201. A juror's lands are charge- 
able with issues from the time he was impannelled, 246. 

Chases, are not chargeabUe by the laws of Sewers, 138. 

Chattels. See '' Gaodi.^' 

Chester. See " County Palatine:' 

Cinque Ports, five in number, 57. 

Clerk to the Commissioners. See ^^ Certiorari,** Quasre^ whether the' 
clerk to a commission of Sewers be not only at will, 291. 

Coast. Definition of, 55. See ^' Share." 

Colony. See " Conquest ; Islands" 

Commission, Commissioners. See ^' Evidence; Inquisition; Laws ; JVio- 
« tice; Statutes 23 H. 8. c. 5.; 25 H. 8. c. 10.; $Sf 4 Ed. 6. c. 8./ 
1 EHz. c. 1." Oath to be taken by the Commissioners of Sewers, and 
before wlv>m, 6, 7. The form of the Commission of Sewers, 2 — 6* 
Commissioners of Sewers, how to be qualified, 9, 233 — ^253. Ancient 
Commissions of Sewers, 24, 25, 222. The statute of 6 H. 6. c. 5. the 
first statute wherein the form of a Commission of Sewers is set down,- 
24. The shore and grounds gained from the sea are within the Com- 
mission of Sewers, but not grounds left by the sea, till put in gtiB* 
age, 61, 62. The seas, creeks, and bays, are all out of this commis- 
sion, 61. Ports and havens, the waters as well as walls and banks, 
^ are totally within this commission, 62. Commissioners of Sewers 
have not such a possession in their works as to enable them to main- 
tain trespass against wrongdoers, 74. The banks and walls of navi-' 
gable rivers are within this commission, 75, 76. An Order of the 
council-table concerning the power of the Commissioners of Sewers, 
98—102. The Commissioners may survey by the examination of 
others, 106. What things they may do by view and survey, 107, 
109. A blind man cannot be a Commissioner of Sewers, and why, 
108. How, and in what things and respects they are to proceed by 
their discretion, and of their powers, 112, 113. The remedy for the 
default of the Commissioners, 113. Their power to relieve the 
visible possessors of the land charged, 143, 144. The Commis- 
sioners of Sewers have a court of record, 164 — 1 66. They are called 
justices in two statutes, 165. Of what court they are a member, 
166. They may sit and enquire by a jury on a Sunday, 166. ' All 
proceedings upon the Commission of Sewers must be in English, 166, 
290. There needs no adjournment of this commissi<Hi, 167. In* 
what cases the Commissioners of Sewers may imprison, fine, amerce, 
or distrain, 169 — 181. Precautions required of the Commissioners in 
making the necessary repairs, and their duties, with reference to 
houses in the neighbourhood of the Sewer, 220. Who are to nominate 
them, 225. What freeman of a city, &c. may sit as Commissioner of 
Sewers, and what not, 234 — 241. No head of a corporation aggre- 
gate can sit as a Commissioner of Sewers, in respect of the lands' 
belonging to the corporation, 243. He who hath lands to retain of 
the value required by the statute of 23 H. 8. c. 5. may sit as a Com- 
missioner of Sewers, though he hath not lands to dispose, 243. 
Where a Commissioner of Sewers must have lands to the value of 
forty marks per annum^ at the time. of his sitting, 245. Where the 
laws made by a disabled Commissioner of Sewers shall be void. 
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Cdmmission, Commissioners^— Con^inuec/. 

and where not, 19, 244, 354. The power of the Commissioners of 
Sewers for the County of Glamorgan in rektion to the sand arising 
out of the sea, 269. Where the Commissioners of Sewers have 
power io make a river or stream navigable, and where not, 270. 
The J have power jus facercy 281. Their orders may be examined 
and corrected, and thej punished f»r their misdoings bj the Court 
of Kii^B Bench, notwithstanding the general words of the statute 
of 13 Elis. cap. 9. which seem io the contrary, 289 — ^291. 

Common, what commoners may be charged by the laws of Sewers, and 
whatnot, 137. 

Condition, where one condition, contmgent, or possil^ility, may depend 
upon another, and where not, 06—70. An estate may as well decrease 
as increase by a condition, 69. Lands are granted to one in tail upon 
condition to have the reversion in fee ; the reversion in fee shall in* 
crease to the grantee, and not alter or drown the estate-tail, 69, 70. 
If it had been upon condition, to have the lands in fee ; quwre^ 
whether by performance of the condition the estate-tail be not 
changed into a fee-simple ? 69, 70. Where, if the disseisee releases 
to one of the disseisors upon condition, and the condition is broken, 
it shall reduce the possession, and give the releasor a re-entry, 232. 

Conquest, to what laws a conquered nation shall be subject, 46. 

Contingent. See ** Condition.^* 

Contribution, where on a tax of a whole township, contribution shall be 
granted, and how, 125, 21 8, 21 9. 

Conviction, where a man may forfeit for the siecond offence, before he ii 
convicted of the first offence. 246, 247. 

Copyhold. See ^' Surrender. ^^ Where the lord of a manor may take ad- 
vantage of a forfeiture of a copyhold, though his estate in the manor 
be altered before seizure, 71 — 73. What duties and services a copy- 
hold yieldeth to the lord, 132, 133. The lord holdeth copyhold kods 
in tenure, though not in culture, 133. How the lord is seised of 
the freehold of a copyholder's land, 133. Copyholders shall be as- 
sessed, 133 — 135, 206. What laws and statutes extend to copy- 
holds, and what not, 133, 134, 206. How and with what copy- 
holds may be charged, 134, 135. 

Corporation. See ^^ Commission ; Fine of Lands ; SaleJ* A corpora- 
tion is confined to the c»rcle prescribed them by their charter, 53. 

Covenant, where a covenant shall bind a man's heirs, and where not, 
117, 118, 120. A covenant by the lessee to pay all taxes and 
charges towards the reparation of the premises, shall extend to a 
sea-wall in defence of the level where the land lies, and the Com- 
missioners of Sewers may tax him totally for the land, 118, 119. If 
the old sea-wall was straight, and a new one be built in the form of 
a horseshoe, yet the covenant shall extend to it, 118, 119. But if a 
stranger to the land covenants to pay charges towards repairing such 
a wall, the Commissioners have no jurisdiction thereof, 119. Where 
the executor of the lessee, who enters into the land, shall be bound 
by such a covenant, and may be compelled thereunto by the Com- 
missioners, 119, 120. Where the covenant of the lessee to sustaui 
the banks of a river shall be broken by the erujption of the waters^ 
and where not, 146. 

County. See " Statute 22 JEf. 8. c. 5." 
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County Paktiiie. See ^^ Error/* Commissioners of Sewers for a Coontj 
Palatine^ 1^ ' A Count Palatine cannot take or grant lands in his 
county, but by recoid, SI. The Prince hath Jura et escheim re- 
galia within the palatinate of Chester, 52* 

Courts. See ^ Jurisdicium ; King^s BenchJ'* The . Commissioners of 
Sewera have a Court of Record, 164 — 166* What persons have a 
Court, and who not, 164, 165. How many ways Courts have hacl 
their beginnings,, 164, 165. The Court of first-fruits and tenths erected 
by d& H. 8. c 45. and that of wards and liveries by 33^ H. 8. c 32., 
165* The Courts of wards and first*fruits primarily belonged to the 
Chancery, 166. Which Courts may imprison, fine,, or amerce, and 
which not, 160. A superior Court may remove a cause out of an 
inferior, but not e contra^ nor can the inferior Court supersede the 
superior, 195. Goods lying under the pewer of a process in one 
Court, may not be taken out thence by the power of another Court, 
196* Court of Sewers, See ^< Sewen:' By the King's Courts^ 
what Courta are meant, 248,. 349. 

Creek, definition of, 56. Liber^ of the common people of England to 
fish in the sea, in creeks or arms thereof, as a public common of pis* 
cary, 57. Exclusive property of the King or a subject in that com- 
mon liberty^ 57.. See ^^ Commission. ^ Baoen ; St&itdes 4 H» 4. 
cr.20; 38 A 8. c» 15." 

Custom, what things subjects may claim by custom, and what noL. 48, 
4Q» The difierenee between custom and prescription, 116. Where 
custom shall tie one to repair, and where not,. 116. A custom that 
all ships passing by a certain wharf^ shall pay a certain duty, bad, 1 16^ 
Custom to repair in perpetuity, good, 201. Custom to be exempted 
from being assessed by the laws of Sewers, 223^ 224. 

D. 

DamagjBS,. treble damages, where recoveraBfe by the defendant, 10» 

Debt. See « Staiute 13 EUz. c. 9."* 

Decree. See '^Evidence; Statutes 23 H. 8. c. 5; V3 Elvt. c. 9." 
Decrees grounded' on ancient laws or precedents, safest, 128, 129. 
What estates may be granted by the Commissioners of Sewers, b| 
their decrees for sale of lands, 212. Such decrees bind the Ihnd, 
212* They may not decree land in mortmain, 212. Their decrees 
for sale of lands must be certified into the Chancery, with the King's 
royal assent thereto, 213, 286. They are judicial acts, and not tra- 
versable, 216, 217, 287. A bill of reversal of a decree lieth in the 
Court of Sewers, 217, 287, 288. The Commissioners of Sewers 
cannot decree a breach to be made in an ancient causey or mill- 
stank, 260. Nor the overthrowing or removing of an ancient were, 
263-— 265. A decree will be void unless it be according to law and 
justice, 285. A decree expired by a lapse of ten years cannot be 
enforced by Commissioners under a new commission, 287. A de- 
cree in Chancery cannot be reversed there without a bill of review, 
288. Decree of the Commissioners of Sewers confirmed by the 
Court of King's Bench, 290. 

Defeasance, if a defeasance made of a statute be broken, a new defea- 
sance may defeat the forfeiture, 68. 
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Defences, new defences maj be made by the Commissioners of Sewers, 02 
— 00, 00 — 101, 103. Some opinions seeming to the contrary, 03, 04, 
104. An ancient sea defence may be palled down by the Commis- 
sioners of Sewers, 382. They who were bound to maintain the an- 
cient, are not bound to maintidn the new one, if erected in another 
place. 282, 283. 

Demand, where there most be a demand, belbre distress, 181. 

Devise. See ^^ Statute 32 H. 8. c. 1.'^ A devise of the use and occnpation 
of goods in remainder is good, and so of the goods themselves ip 
remainder, 228, 220* A tei^ may pass in remainder^ by way of 
executory devise, 220. 

Dignity. See " AnnuUyy 

Discharge. See ^* Charge^ and Discharge.^ 

Discretion, three several sorta or degrees of discretion, by which the 
Commissioners of Sewers ought to proceed, 1 12. In what things 
they are to be guided by their discretion, 113. 

Disseisor, Disseisee. See ^^ Release*^ One jointenant may disseise his 
companion, 230* If one jointenant and a stranger disseise the 
other jointenant, the stranger gains no interest, but is only a coad- 
jutor in the disseisin, 230. He in remainder, and a stranger may 
disseise tenant for life, 230. Where a release ixi one dissei8oi> shaU 
enure to his companion, and where not, 231, 232. A disseisee dnr^ 
ing the disseisin cannot sit as a Commissioner of Sewers, 24C* Nor 
can devise his lands by the Statute o£ Wills, 240. 

I^tress. See << Sak ; Statutes 23 H. 8. c.6.; 3^4 E. 0. c. 8." The 
distrainor must at his peril look well that he whom he distrains is 
subject to the charge, 125. Three sorts of distresses., 180. Where 
a judicial distress issues, and in what cases it shall be awarded, 180, 
Where a distress may be taken without any express warrant, 180^ 
181. Where a rent-charge may be distruned for, though distress 
is not expressly granted,. 180, 181. Where a distress may be 
taken, of common right, 181 — 183. A tax must be demanded, be- 
fore a, distress taken, 181. In what place a distress, may be takon^ 
182^-185. A distress out of the A4iniralty may be taken- on the 
land, 183. Where the goods of a stranger, and where those of 
the owner only may be distrained, 185—187, 102, 103* 

Ditches. See ^< Statutes 24 H. 8. c, 5. ; 3 Jac. c. 14." Definition oi^ 
81* Several famous ditches, 81,, 82. Who bound to s(M>ttr and 
cleanse, 223* 

Drain. See ^^ Repairs.*^ A new drain may be made bjr the Commis- 
sioners of Sewers, 02 — 05,. 00 — 101, 103. 

Duchy, Commissioners of Sewers for the Duchy of Lancaster, IP^ 11. 
See, "Statute 3 * 4 £. 6, c. 8." . 
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Ecclesiastical Persons. See ^Infant; Residence; Sale; Statute 43 
Eliz. c. 2." Hold not their churches in free alms, 120. The pri- 
vileges of ecclesiastical and spiritual persons, 120—131. To what 
charges liable, and to what not, 120 — 131, 200. They are not to be 
summoned on their spiritusdities, 130. The Statutes of I Eliz. c. 10. 



380 THE TABLE. 

Ecclesiastical Persons — Continued. 

13 Eliz. c. 10, and 14 EUz. c. 11. which restrain alienations by ec- 
clesiastical persons, are not dispensed with by the general statute 
of 23 H. 8. c. 5. of Sewers, 209. Ecclesiastical persons may sit as 
Commissioners of Sewers, in respect of the lands whereof they are 
seised in Jure EcclesuB^ 243. 

Engmcs. See " Siaiuie 23 H. 8. c. 6.'* 

Equity defined, 00. 

Error. See ^'Plea:^ Error lieth in the King's Bench of a judgment in 
the county palatine of Chester, 52. No writ of error lieth upon the 
proceedings of the Commissioners of Sewers, but the party may dis- 
charge himself by plea, 167, 287. 

Estate. See '' Condition; Frankmarriage ; GoodsJ** What estate a 
Commissioner of Sewers must have, 9, 19, 20, 239 — 245. Every 
decreasing and increasing estate depends upon the first estate which 
receives the livery, 67, 70. Where a fee may decrease into an es- 
tate for years, 68. A lease to B. for iiis life, on condition to have 
it for the life of C. ; in that case on performance of the condi- 
tion, B.'s estate is decreased from his own life to the life of C, 69. 
A grant to the eldest son, and the heirs of the body of his father, 
is a good estate-tail ; secus^ if to the younger son, 70. If such grant 
be to the eldest, and he die without issue ; quwre^ whether his 
younger brother shall inherit by force of this intail, or the lands 
shall revert to the donor ? 70. If lands be granted to the wif* uid 
the heirs of the husband of her body begotten, and the husband 
die, the son may take jointly with his mother, but shall never take 
. by descent from her, 71. What estates the Commissioners of Sewers 
tnay grant in land, 211. 

Evidence, the decree of the Commissioners not conclusive,, 222. , In an 
action against A. for taking goods to satisfy the ra^e, the' plaintiff 
may, notwithstanding the decree of the Commissioners, prove that 
he derives no benefit from the Sewer to which he is rated, 222. 

Exchange, exchange of lands in two several counties by deed good, 31. 

Execution. See *^ Admiralty, ^^ Is the fruit, issue, and end, of the law, 
' 153. Where goods may be sold upon a levari facias^ and where 
not, 190. 

Executor. See ^^ Livery of Seisin,^^ Where the executor of a lessee 
shall be chargeable towards the repair of a sea-wall, &c., 119, 120. 

Exemptions, what persons and lands are exempted from being assessed by 
the laws of Sewers, 222, 223. Such exemption may be by a special 
but not by a general custom, 223, 224. The King not exempted, 
224. Nor a tenement in the King's dock-yard, 224. 

Exile, the several sorts of exile, 235. What a man exiled forfeits, and 
what not, 236. His heir may enter, and his wife may enter into 
her own lands, and sue as a woman sole, 236. If he purdiases dur- 
ing his banishment, the King shall have the lands, 236. The 
freedom of the son is not forfeited by the exilement 9f the father, 
238. 

Exposition of Words, Incrementum et decrementum maris ^ 51, 52, 53. 
Shore, 54, 55, 57. Coasts and sea-coasts, the divers significations 
thereof, 55, b6^ 57, Creek, 56, 57, 58. Arm of the sea, 56, 57 y 58. 
Port, 57, 58. Bay, 57. Mere, 57. Fleet, 57. Portgreve, 58. 
Haven, 58. Difference between - a creek, haven, and port, 58. 
Heretofore and hereafter, 58, 59. Bank and wall, and the differ- 
1 
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Exposition of Words — Continued. 

eiice between them, 73. River, 77. Fludum et Jlumen^ the dif- 
ference, 79. Sewer, 80. Gutter, 80. Ditch, 81, 8^ Pool, 82. 
Pond, 82. Stream, 83. Facere/70it/e«, 86. Causeway, 00. Goat, 
Ol. Nova construere^ etdenovo construercy the difference, 02, 03. 
View and survey, and their difference, 106. Frontage, 115. Pre- 
scription and custom, 116. Resiantia, 116, 117. Tenements, 139. 
Lauds, 139. ^Purpresture and nuisance, their difference, 175. 
Amerciament, 177. Traverse, 213. Exile, 23d. A law, 284, 285. 
Ordinance, 284, 285. Decree, 284, 285. 

Exposition of Sentences, Ad ea qws Jrequentius acciduntj Jura adap" 
tantur^. 82. Accegsorium sequitur guum principaU^ 158, 219. 
Excetsus in re quaUbet in jure repfobcUur communiy 176. Verba 
wquivoca et in dubio posita intelliguntur in digniori et potentiori 
tensuj 246. Rerum progressus ostendunt muUa^ qua in initio nee 
pracaveri out pravideri potsuntj 283. Qum pneter cansuetudinem 
et morem majorum fiuni^ neque placent^ neque recta videntur^ 287. 



Fairs, and markets are not chargeable by the laws of Sewers, 138, 

Family, who are members of one fieunily, 238. A Ward is part of hit 
guardian^s fiimily, 238. 

Farmer. See « Statute 13 Eliz. c. 9." 

Fees. See « Statutes 23 H.S.c.5.; 3*4 E. 6. c. 8.'' 

Feoffment. See " Attornment; Lvoery of Seisin.*' 

Ferry, may be charged by the laws of Sewers, 137. 

Fines imposed by the Commissioners of Sewers, discharged for defect in 
the presentment, 110. What courts may fine, and what not, 169. 
Where the Commissioners of Sewers may fine, and where not, 17d, 
171, 174 — 177. Where one is imprisoned, he may be fined, 171. 
A fine ought to be reasonable, 171, 176. The remedy, if Commis- 
sioners of Sewers impose exi^essive fines, 171, 290. A fine, its 
qualities, 175, 176. Where the cause of a fine is traversable, and 
where not, 176. Fines are to be assessed, abated, or increased m 
plena curia^ 176. Where the fine shall precede the imprisonment, 
^ and where the imprisonment the fine, 176* Commissioners of Sewers 
cannot levy a fine when imposed, 176. Where a man is to be. fined 
for a nuisance, 268. See ^< Statutes 34 E. 3. c. 1. ; 23 H. 8. c. 5. ; 
13 Eiiz. c. 9." 

Fine of lands, a fine and nonclaim by five years will bind a corpo- 
ration, 209. 

Fish, Semblej that the stat 3 Jac. t. c 12* does not comprehend shell- 
fish, 57. 

Fishing. See ^^ Creek.'' 

Fish-days. See << Statute 5 EHz. c. 5." 

Float See " IVeres.*' 

Flotsan, Jetsan, and Lagan. See ^^ Admiralty ; Prerogative.'' 

Forfeiture. See ^^ Penalty ; Statutes 23 H. 8. c. 5. ; 25 H. 8. c 10. ; 
13 EUz. e. 9." A grant from the crown of lands forfeited for treason, 
made before the statute which gives the forfeiture of entailed lands, 
shall not extend to entailed lands, 60. Who may take advantage of 
the forfeiture of copyhold or other estate, and who not, 71, 72, 73* 
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Forfeitare — Continued. 

What lands are not forfeited by a pnemunircy 307^ 908. Entailed 
lands forfeitable for treason, 208. Where npon a Jugam fedi found 
before the coroner the party shall forfeit his goods^ though after- 
wards acquitted, 214. Forfeiture by a man exiled) 2S0, 238. 
Wb^ife a man may forfeit for the second offence^ before he is con- 
victed of the first offence, 246, 247. 

Fratik-marriage, five things incident to a gift in frank-marriage^ 158. 
What gifts shall be taken to be in frank^martiage, and what not, 
159, 160. By a gift to the heirs males and females of their bodies 
in frank-marriage, the heirs shall inherit iimul et semel as tenants ill 
common, and tis an estate tail, and no frank-marriage, 160, 160. 
A bastard cannot inherit in frank-marriage, 160. 

Freeman, what freeman may sit upon the Commission of Sewers^ and 
what not, 0, 237 — ^240. Who is a freeman of this realm, and who 
not, 234. How many ways a man may become k freeman of a citj 
or borough, 236, 237. Wher^ a man's birth makes him free, and 
where not, 237. The King could not make a man a freeman of 
London, though he can of the kingdom, 237. The freedom which 
the son had by birth is not forfeited by the father's exilement, 238. 

Free passage, persons to be rated in respect of, 137. 

Frontage. Where frontage shall tie a man to repair, and where not^ 
115, 121, 122. 

a 

Guernsey. See " Islands J^ 

Goats. See <^ Statutes 23 H. 8. c. 5.} 3 Jac. c. 14." The use and 
usefulness of them, 01. New goats may be made by the Commls* 
sioners of Sewers, 07, 08^ 103. 

Go^ds. See ^ Lease; Propert^.^^ Goods^ chattels and stock joined with 
land in writs of assize, afid tjectionejirmafy 228. They may pass 
as a dependency upon a farm^ 228. The use and occupation of 
goods de^^ble i* remaiader, 228, 220. Add the goods them- 
selvesy 220. Goods m executor or administrator, the goods of the 
charek, or of & corporation, or the use or occupation of goods, will 
not enable a man to sit as a Commissioner of Sewers, 240. It 
sufices, if the Commissioner have goods of his own in any part of 
thffii MaJm, 240r 

Grants. See " Estate." A count palatine cannot grant lands' in his 
^uDty, but by tecovd,. 31. Where the grantee shall haver the wM 
advantages the grantor had, and where not, 71, 72^ Granfc of a 
rottt-chcii^e by two tenants in common, how it shaH be takeh, 211. 

Grants of the King. See " Forfeiture.'' The King cannot grant lands, 
but by record, 31. Whether grounds, before they tfre relinquished 
by the sea, can be granted by charter from the Crown ; Queere^ 53. 

Grounds. See « Commission:' Grounds left, 50, 51^ 52, 53. Th* 
differdnee between gi^oimds gained from the sea, and grounds left 
by Hie seA^ 61, 62. What groiiifids may be charged with repiurs^ 
9ce. «potf the C€i»»ission> of Sewers,< and what uot^ 135y 136^ 222, 
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Habendum, the force of it, 159. 

Ha^n, difference between a creek, haven, and port, 58. See ^' Com- 
mission ; Ports ; Statute 38 H. 8. c. 5.'* 

Heir, where descending charges or assets shall bind an heir, and where 
not, 117, 118, 120. Where the heir shall be boond by the cove- 
nant of liis ancestor, and where not, llf, 118, 1%. 

Heirlooms, have not descending qualities, but go with and wait upon 
the house, 3%. 

Herbage of grounds may be charged by the laws of Sewers, 137. 

Hereditaments, what hereditaments will enable a man to be a Commis^ 
sioner of Sewers, and what not, 241, 242. 

Highways. See ** Repairs.^^ In whom the property of highways is, 
and the punishment of him who endamages them, 74. 

Hundred, where a hundred may be taxed or amerced, \^%^IU> 



1. and J. 

Jersey. See ^ Itlands.'* 

Impediments. See '^ Statutes 1 H. 4. c. 12.; 12 £.4. c. 7.; 23 
H. 8. c. 0. ; fVeresJ** What impediments and annoyances In rivers and 
streams are to be overthrown, and what not, and where the enlarge- 
ment or excess only is to be abated, 250 — 265. In what case fets 
and Impediments in riverS) &c. are to be maintained, and not de- 
stvoyed, U6. 

Imprisonmeiit, the liberty of a man's person much favoured in law^ 168. 
Where imprisonment is against Magna Charta^ 168. Who may 
Imprison, and who not, 168, 169. Where the Commissioners of 
Sewers may imprison, and where not, 170 — 177. When a nuin is 
ined, he nay be imprisoned, 171, 176. Where a man may be im- 
prisoned, quousque ftnem fecerU, and where not, 176. Where the 
imprisonment shall precede the fine, and where the find the impri- 
sonment, 176. A man in the protection of a superior Court cannot 
be imprisoned by an inferior (Jourt, 195. 

Indictment. See ^ Traioerse.^ One who hath a port is obliged to re- 
pair it, otherwise he may be indicted, 149. Wbere an indictment 
will not lie upon a penal statute, 249. 

Infant. See ^^ SaleJ*^ An infant may be a Commissioner of Sewers, 253. 
An infimt parson or prebendary shall not for his nonage avoid! a 
leaae made by him, 253. 

Infbmier, how, within what time, and where, an informer must sue upon 
a penal statute, 247, 248, 249. 

Inhabitant, a man may be an inhabitant, where he doth not personally 
reside^ 239. 

Injunction. See ^ Weres^ 

IiMiuisition. See '' Ptesentmeni ; Statuee 23 H. 8. c. 5/^ What, matters 
the Conmissio&ers of Sewen are to enquire of by a jury, 108^ 109. 
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Inrolment. See " Bargain and Sale" 

Jointenants. See '^ Disseisor." One jointenant may disseise his com- 
panion, 230. A right may hold jointenancj with a possession, 230. 
One jointenancy may be built npon another, 200. Two jointe- 
nants, tenants in common, or coparceners, must have lands double 
forty marks per annum, or neither of them can sit as a Commis- 
sioner of Sewers, 242, 243. 

Islands. Island what, 42. Guernsey and Jersey not within England, 
nor governed by its laws, 42. The King of Man a viceroy only 
under the King of England, 42. Whether Man be parcel of the 
realm of England, 43, 44. In Man, breve domini regis non 
curritj 43. Wight part of Hampshire, Sicily of Italy, Spumhead 
of Yorkshire, and Scilly of England, and how they became parted 
from the continent, 44. A new island risen up in the English seas is 
the King of England's, and the laws of England shall be there in 
force, 45, 47. But is neither within county, parish, or town, till the 
King hath so declared it, 45. Axholm and Sheppey, islands within 
the land, 45. To whom new islands which arise in great rivers 
belong, 45, 46. 

Issues. See ^^ Charge and Discharge } Statute \^ EUz. c. ^.^ 

Judgment, the judgment in an assize of nuisance, 268. The judg- 
ment upon a presentment of a nuisance, 268, 269. The judgment 
in an action upon the case ibr a nuisance, 269. 

Jurisdiction. See ^^ Kin^s Bench." The admiral's jurisdiction, 40. 
In what causes and in what manner the Court of Sewers hath juris- 
diction, and in what causes not, 217 — ^220. The Court which hath 
jurisdiction of the principal matter, hath jurisdiction of that which 
depends thereon, 219, 220. 

Jury, Jurors. iS'^e ^^ Challenge; Commission; Inquisition.^* Liability 
of the inhabitants of a district to serve on juries, 108. Where a 
juror may be fined, 175. If a juror have forty shillings />er onmiiit 
freehold at the time of his being impannelled, it is sufficient^ 
though he sell away the land before he be sworn, 245. 

Justices, of Oyer and Terminer, what they may hear and determine, 217. 
Justices of peace. See " Statutes 34 Edw. 3. c. 1. ; 13 EUz. c 9." 

Justification. See <^ Statute 23 H. 8. c. 5." How and in what manner 
the person.who is sued for any thing done by virtue of the laws of 
Sewers may justify, 220—222. 



K. 

King. See " Freeman; Grants of the King; Islands; Seas." The 
King's lands subject to the Commission of Sewers, 8, 15, 15, 224. 
His assent to the decrees of the Commissioners. See ^Stat. 23 H. 8. 
c. 5. 13 Eliz. c. 9." He cannot take or grant lands, but by record, 
31. His interest and prerogative in and upon the seas, 39-Hll, 44, 
' 45, 115. Where grounds left by or gained oat of the sea belong 
to the King, and where to the frontager, 42, 47—53. Where an 
owner cannot be found the King hath right, 45. Where the King . 
shall have the lands of a man exiled, and where not, 236. 
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King*8 Bench, the jarisdiction of the Court of King's Bench over Ae 
CommiMionen of Sewers, 280^f 91* The Court of King's Bench 
shall not be ousted of its jarisdiction by general words in m act of 
pirtiament, 980. 



Lobourers. Se0 '' Skaiuie iS H. B. c. s:' 

Land. Set ^' Alienation ; Office:' 

Laws« See ^^ hUsndi ; StaHUes 23 //. & c. 5 / 13 Eliz. e. 9." Where 
laws, &c. of Sewers made by a disabled Commissioner shall be void, 
and where not, 1 9, 344, 5^54. The antiquity of the laws of Sewers, 
23 — %S. The laws of this realm derived from the Laws of God and 
nature, 24. The laws of Sewers are prerogative laws, %&^ By 
what laws the King governs on the sea, 40, 41« Whero a oatioift 
conquered by the King of England shall be subject to the Uws of 
England, and where not, 46. When the laws in England became 
in force in Wales, 46. The Commissioners of Sewers may make 
laws like to those of Romney Marsh, where then have not been any 
such in use, 202. The Commissioners of Sewers have power Jm 
fmere^ 281. What laws they may make, and for what purposes 
new laws are to be ordained by them, 281 — 283. Several things 
considerable in the making of new laws 6l Sewers, 283. Orders 
and proceedings must be in English, 284. Commissioners of 8ow* 
ers not bound to follow the laws and customs of Romney Marsh, 284. 
In what cases the Commissioners may follow such laws, 284. The 
dKffierciice between a law, ordinance, and decree, 284, 285, 287. 
What laws and decrees made by the Commissioners of Sewers are 
leversable, and what not, 288. 

Lease. See ^^ Charge and Discharge:* To what charges the lessor, and 
to what the lessee, is subject by the laws of Sewers, 141-^143. Goods 
may be let with huid, or a stock with a farm, as dependents thereupon, 
but the property remains in the lessor, 227-*-229. A lease for years 
is no enablement of a man to sit as a Commissioner of Sewers, but a 
disablement, 244, 245. Where a lease made by an infant shall bind 
him, 253. Lessee for years may lawfully abate a nuisance contrary 
to the statute of 12 Ed. 4. c. 7., and may be punished for the conti- 
nuance of it, 259, 260. 

LeveL See ^ Evidence; Repairs:* Where the level is to be charged 
by the laws of Sewers, aod where list, 115, 144—148. He within 
the leiwl who disburses all the money shall be repaid his principal 
with interest, 150.. 

Liberties. See " Privileges:* Liberties of the Bishop o€ Durham in 
terris suig inter Tyne ei Tees, shatt not extend to his new pur- 
chased lands, adjudged, 52, 60. 

Liberty. See " Imprisonment:* 

Livery of Seisin, an ancient approved ceremony of the law, 31. 
How many ways it may be given, 31. If the feoffment coaialn 
lands in two counties, aictnal livery in one county in the name 
of both wfll net pass the hnds in ther other county, 31, 32. 
Whore the rents, services,. Itc ol a manor wiH pass by attovnment 
befom livery of seisin of the demesnes, and where not, 32» Livery 
amy be given of kaiis in another county wfthin the view, 32, 33. 
The difference between livery and ISvery of seisi% 32. In livery 
within the view, all the particular lands need not be put in view, 33» 

2 C 
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Liirery of Seislik, — Continued. . . , 

It may be made without an j necessit j urging thereunto, 34. Who 
can neither give nor take b j livery within the vi|3W, 34« Express 
livery may be given by attorney, 34. Whether livery within the 
view can be made by attorney, 35, 36, 38. An intellectual view 
will not serve, 35. If there be two lessees, the remainder in fee to 
J. S«, one of the lessees may take the livery and seisin, 36. If a let- 
ter of attorney be made t6 two jointly tp take It very and seisin, one 
of them cannot take it, 36. If a lease be made to A. for years, the 
remainder to B. in fee^ and A.' dieth, his executors may take livery 
of seisin, 36. The lessee for years who takes livery is more than 
a bare deputy, 36. Whether the livery may be made to the kssee 
Ibr years, within the view, 37, 38. 

London. See " SiahUe 3 Jac. c. 14." 

Lord. See '^ Taxes:' 

M. 

Man. See ^^ Islands:' 

Mandamus. See '' Assessment:^ 

Manor. The soil between the high water and low water^mark may be 
parcel of the manor of a subject, 40* 

Market See ^' Fairs.'' 

Mart See '^ Fairs. •' 

Mill. See ''Statute 23 H. 8. c. 6." If the Commissioners of Sewers 
order J. S. to repair the floodgates belonging to his mill, they need 
not express what estate he hath in the mill, nor shall it be intended 
a mill before the time of Ed. 1., 261. Every owner of a mill ought 
to repair the floodgates, whatever estate he hath in the mill^ 261* 

MiU-stank. See « Decree." 

Mines. Why a subject shall not have the silver mines in his ^grounds, 48. 

Mortgage. The mortgagor not chargeable by the laws of Sewers, 138. 

Mortmain. See *' Decree:' 

Moveables. Moveable substance, to what it e:iLtends, 239, 240» 

N. 

Navigable Stream. Right of fishing therein, 57. Trespass for pulling 
down a drain erected by the Commbsioners of Sewers across a navi- , 
gable stream, 74. The public have no common law right to tow on 
the banks, 77. King's right to the soil, 77. Whether a river 
must be navigable to give the Commissioners jurisdiction^ 79. See 
'' Commission:' 

•Nomine pemw. A nomine pana will not enable a man to sit as a Com* 
missioner of Sewers, 242. 

Non compos mentis. See " Sak." 

Nonsuit See ''Amerciament:' 

Notice, what necessary under local act, 220. 

Nuisance. See " Amerciament; Statute 12 Ed. 4. c. 7.** Who «iay or 
ought to abate or reform a nuisance, 250, 260, 267—260. What 
nuisances are within the conusance of the Commissioners cif Sewers, 
and what not, 267^ 268. The several judgments in cases of 
nuisances, 268, 269. Where a man shall be fined, and where only 
amerced for a nuisance, 267*— 269. 
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O. 

Oath to be taken by the Commissioners of Sewers* See '' Statute 23 
H. 8. c. 6. and 25 //. 8. c. lO." 

Obligation, obligations not held valuable, but things in action, 340. An 
obligation by a mayor and commonalty, dean and chapter, or abbot 
and convent, shall not be avoided for tiie nonage of the mayor, dean, 
or abbot, 353. 

Office, Officers* See '^ Annuity. ^^ What offices are not chargeable 
by the laws of Sewers, 138. To what offices land may belong, 156. 
Officers of Sewers. See ^' Statute 23 H. 8. c 5." Where an officer 
•f Sewers may be fined or imprisoned, 174, 175. An office will 
not enable a maft to sit as a Commissioner of Sewers, 24}. But 
lands belonging to an office will, 244* Women capable of offices, 
to be exercised by a deputy, 252. 

Officer of Government, tenement occupied by, in King's dock-yard, 
rateable, 224. 

Order. See ** Laws ; Repair." Order of the Council, about the exe- 
cution of the Commission of Sewers, 08 — 102. Orders of the 
Commissioners of Sewers quashed for divers defects, 201. 

Ordinances. See '^ Lazes ; Statutes 23 H. 8. c. 5. y 13 Eiiz. c. 0.'* 

OntUwry. See " Traverse.'' 

Ownership, where ownership shall tie a man to repair^ and where not, 
115, 121. 

Oyster-spawn. See " Shells and Shell-Jish:' 



Parceners. See " Jointenants.*' 

Parks are chargeable by the laws of Sewers, 138. 

Passage, what persons who have passage for their boats on a river are, 
chargeable by the laws of Sewers, and what not, 137. 

Patron, the patron not chargeable by the laws of Sewers for his right 
of presentation or nomination; 130. 

Penalty. See " StatiUes 23 H. 8. c. 5. ; 25 H. 8. c. 10. ; 13 Eliz.c. 9.'* 
The penalty for a Commissioner of Sewers to sit, who is unqualified, 
8, 0, 233, 234, %i6» Where a penalty appointed by a statute 
shall be recovered by that means only which the statute appoints, 
1t49. Penalty for relevying, enhancing, or continuing weres, &c. 
266, 257, 250, 267. 

Piscary. See << Creek; River.'' 

Pits, one having ancient pits replenished by a rivulet, may cleanse, but 
cannot change or enlarge them,, 82. 

Plea. See ^^ Sewers." How the defendant may plead in justification of 
any act done by virtue of the Commission of Sewers, 9, 10, 220 — 222. 
The party grieved by the Commissioners of Sewers may discharge 
himself by plea, 167. In all cases where the party cannot have a writ 
of error, or audita querela^ he may discharge himself by plea, 167. 
The time of taking the distress is matter of substance, 221, 222. 

Ponds. See " Statute 23 H. 8. c. 5." Definition of, 82. 

Pools. See " Statute 23 H. 8. c. 5." . Definition of, 82. 

Port. See ^' Cinque Ports ; Commission;" Haven; Indictment; Sta» 
tute 4 IL 4. c. 20.*' Definition of, 57. A port Is always graced 
i^ith legal privileges, 58. See " Magna Chart a^ c. 9." The wlioto 
country is bound to the repair of ports and havens, 148, 140.. 
2 C 2 
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Possibility. See *' Condiiiom'' 

Prasmunire^ a prasmunire brought against a Commissioner of Sewen^ 
173, what lands are not forfeited bj a pregmunire^ 907, t06. 

Prerogative. See " Islands ; King ; Lams,^* The King's preroga* 

tives upoA the seas, 3 9 -- 4 1. 
Presoription. What things a subject maj elaim by prescriptios, and 
what not, 48, 49^ 07. The difference between prescpiptiMi and 
custom, 116.-^ Where prescription shall tie one to repair, and 
where not, 116. He who Is bound by prescription to repair i» 
bound to do it alone, 191, 1%. Prescription in a nwdtu dedlwmdi 
good, though not in a nen dedmando^ 993, 994. 

Presentnent. See ^^ Fine / Judgment ; Traversed* The preseAting 
jury, after being sworn and charged, must also prosecute their en- 
quiry up<Hi hearing eyidenee on oath before the Comnissiottefs us 
curioy and make their presMitment thereoQ, and no€ upon in^ 
formation eollected n>p0^ without oath, 109. A presentm^taft 
a Court of Sewers quashed for several defects, 106, 110. Pre- 
sentments at a Court of Sewers must be by the oanis of twehe- 
men and not a less number, 110. A presentment certified to be 
per Sacramentum Juratorum generally, without saying twelve 
men, adjudged ill, 110b A surveyor of Sewers may make a sup- 
plemental, but not an original presentment. 111. His present- 
ment is not traversable, for the noall esteem ^e kw faa^ ef it, 
111. A presentment to repair ratione tenurce^ without mentios 
where the lands lie, void, 189. Ia what tases there is 9» other* 
remedy to compel the tenant to repair, but by presentment, 183* 
Where a presentment made in the Court of Sewers is traversable, 
915,916. A presentment before Commissioners of oyer and ter- 
miner is traversable, 915, 916. A presentment that a were was 
enhanced, without saying in quitni^o^in quapairie^ defective, 964.. 

PQvilege6,and liberties conined to a certain precinct cawot be enlaiged 
beyond the ancient bounds, ^Mboi^h the pieoinct be enh^ed^ b%y 
6a 

Proceedings. See ^' haws^^ 

Process. See " ^idute 95 H. 8. c. 5." 

Property, who hath the property hi the sea, soa^ehoie, and rivers, 39, 41 , 
4d, 54, 55, 77, 78, 115. Of what things the conuuMi Uw hath 
fined no property, 78, 79l. How many wajis the property of a 
Plan's goods, may be altewd without hia conaant^ 18& The pro- 
perty of goods or stock leased with a farm aemslkis itt the lessor^ 
999. 

ProKles,not chargeable by tiie laws of Sewers, 136. 

Public safety, to be preferred before private lespeots. oo iateiest, 103. 

Porpvesture, A purpresture is fineable, and wh&re it may be committedy. 
174. 

^- 

Qualifications, the qualifications requisite ito a ComraissioRer of Sewers^ 
9, 933—953. 

R. 

ttiAe. See ^^ Assessment ; Evidence / RepairsJ** 

Readings, a summary of the first four days' readings, 974^281* 
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RecoTerj. !See <^ Statute 31 H. 8. c. 15." ComnMMi reoot^ry^ the force 
of it, 907. 

R^aseisiA, will ti«t lie, but oa the flrtt estate luid egaiofit the first par- 
ti<»0, 72. 

Releaae, whefe^ if there be twodisseisorsi and the diseeisee release to one ' 
of them, he shall hold his companion octt of all, and where not but 
the nelease shall enure to b6th^ %S0 — ^St* If the disseisors make 
a lease Ibr life or years, and the disseisee release to one of them, 
the release shall enure to both, 231. If the release be to one of the 
disselsefs apon condition, and the condition be broken, jet the 
other disseisor (who was expelled by the release) is not thereby ad- 
mitted to become a copartner agaih with his fellow^disseisor, 232. 
Where the breach of such condition shall reduce the possession to 
the releasor, 232. 

Remainder* See ^^ Devhe ; Rev^HonJ^ How goods and chattels may 
be detised in remainder, 238, 239. 

Reat, what rents are sessable by the laws of Sewers^ 140« Where a 
renA-charge granted by two tenants in common «hall double, 211. 
Where a rent will enable a man to be a Commissioner of Sewers, and 
where not, 242. 

Repairs, i^ee '^ Banks ; CvmmUsien ; Cmtomi ; OvoHersk^ ; LevH ; 
Walls ; Statute 43 Eliz. c. 4." Where he who the jury finds 
is bound to repair a bank, &c. decayed by the sea, must first 
repail* it, before he be admitted i4 make his defence, 109. For 
what Causes one shall be tied to the repairing aJkd keeping of de- 
fences against the sea, and fresh-Waters, 114 — 122. • Who is bound 
to repair a highway, 115* Prescription for every occupier to main- 
tain or repair a defence, ill, 116. Where the feiifi^e or donee, his 
lieirs or saccessors and assigns, shall be bound to repair in perpe- 
tuity, 117« Who shall be bound by a covenant to repair a sea-wall, 
&c. and who may be compelled thereaato by the Commissioners, 
and who not, 116, 419» With what repairs a coaaty) township, or 
hundred, may be Char^, 123, 124. Where high grounds may be 
charged with repairs of sea-walls, &c. and where not, 136, 222, 
225. The premises of the party assessed must be so situated with 
respect to the level as to be subject to benefit or injury from the 
repair or non-repair of the works, to the repairs of which he is as- 
sessed, 222. A tenement in the King's dock yard deriving behefit 
liable to be rated, 224. To what relmirs the lessor, and to what 
the lessee, is subject, 140 — 144. To what repairs the level is liable 
and to what not, 144 — 148. Covenant to repair, where broken, 
and where not, 146. Who are bound to the repair of ports and ' 
havens, 14S, 149. A presentment to repair. Where necessary, 
183. How and by whom lands may be bound to pefpttuM repairs, 
201, 202. Who ought to repair the fioodgatBB of a mill, 261. If 
A. be charged to the repair, the order need net say what eetato he* 
hath, 284. 

Repeal, what laws and decreea of the CommlasioneM of Sewers may be 
repealed, and what not, 288. 

Replevhi. See " Statute W. 2. c. 2." Where a replevin upcn a dis- 
treffs taken by virtoe of the laws of Sewers can iasae oitt of the 
Ruig's Courts only, and where it may be granted by th^ sheriiTi 
and where not, 194—200. Where a second replevin did lie, 195l 
If a rent be granted with distress against gages and pledges, yet 
the disti^ess 15 repleviseble, 198, 200. If a distress be tok^n and 
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Replevin — Continued. 

sold for a sess of Sewers, a replevin lieth against the bnjer, 1 09* 
A replevin from the sheriff lieth for a distress taken by a lord on 
his tenant, for not repairing a work of Sewers, 200. Goods taken 
upon a distringas ad reparandum vpon a judgment or decree, ate 
irreplevisable, 200. 

Resiancy, Residence, what resiancy that is which is required in a Com- 
missioner of Sewers, who is a freeman, 238, 239. What residence ia 
required in a parson or vicar, 239. 

Return. See " Action upon the Case; Sheriff; Statute 13 EUz. c. 9.'' 
Return to a mandamus^ or upon a habeas corpus^ not traversable^ 
214, 215. The return of the Commissioners of Sewers denied to 
be amended, and why, 291. 

Reversal. See " Decree.^ 

Reversion, the reversion or remainder man dependfaig upon an estate 
tail, not sessable by the laws of Sewers, 140. But otherwise it is 
of a reversion or remainder depending upon an estate for life or 
years, 141 — 143, 150. Dry reversions or remainders depending 
upon estates for lives will not enable a man to be a Commissioner of 
Sewers, 241. 

Revocation, where a power of revocation may be transferred to anotber 
. person, and where not, 35. 

River. See " Commission; Statutes 4 jff.7. c. 15/ 19 H. 7. e. IS.** 
The increasement of a river, to whom it shall belong, 51. Rivers 
twofold, and to whom they and the soil belong, and who shall have 
the piscary, 77, 78, 115. What rivers are within the Statutes of 
Sewers, and in what cases the Commissioners may deal therein, 79, 
84 — 87, 270. Acts of Parliament for bringing the New River to 
London, 85. A new river may be made by the Commissioners 
of Sewers, 96, 97, 103, 104. Sir Edward Cdce^s opmion to the con- 
trary, 93, 94. Such a river may be made by them, without the 
writ ad quod damnum^ 97. Who bound to cleanse and scour, 223. 
Several statutes to make rivers navigable, 270. 

S. 

Sale* See '^ Decree ; Statute 23 If . 8. c 5." Where and in what case» 
goods distrained upon the laws of Sewers or for other cause, may be 
sold and where not, 181 — 193. Where in a recovery of debt or 
damages the goods of the debtor cannot be sold, 190. Goods dis- 
trained cannot be sold by the laws of Sewers without a special war- 
rant, 192. The goods of a stranger cannot be sold by the laws of Sew- 
ers, 192, 193. For what causes lands may be sold by the Commis- 
sioners of Sewers, and where not, 202, et seq. Where on a charge 
originally hiid on a township, hundred, &c. lands may be sold, and 
where not, 205. No sale of lands can be made, but where there is a 
person certainly assessed byname, 205« What lands may be sold by 
the Commissioners of Sewers, and what not, 205—2 1 2, 288. No lands 
can be sold away but such as were charged with the sess, 206. 
Entailed lands may be sold by the Commissioners of Sewers, 208, 
209. The lands of a prebend, parson, vicar, dean, bishop, &c» 
cannot be sold by the Commissioners of Sewers, 209. But the 
• lands of a corporation, feme covert, infant, non compos mentis, 
^c, may, 209, 210. Neither the whole, nor moiety of the lynds of 
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Sale,*— Conlthuecf. 

. .' two ttoaDitB in common can be sold, for the refusal of one of them to 
pa J his moiet^r of the assessment, 212. 

SciUy. See '' hlands:' 

Sea,. See " Commission; Laws ; Statutes 18 £• 3. c. 3. ; 13 H* % c. 5.; 
•31 H. 6. c. 4. ; 28 IL 8. c. 15." The sea within the realm of England, 
3$^^-41. TheKing'sinterestandprerogativeinandnpon theseas, 39 
—41, 44, 45, 115. Grounds left by or gained out of the Sea be- 
long to the King, and a subject cannot have thc^m beyond the low- 
water mark by custom or prescription, 42, 47 — 53. Subjects may 
have by custom or prescription personal profits on the sea, 48, 49. 
The soil whereon the sea flows and reflows may be parcel of the 
manor of a subject, 49. What grounds shall be said to be left by 
or gained out of the sea, 50, 51. They shall be taken to be of the 
county and parish whereto they adjoin, 51. Where the sea over- 
. flows Idnd for several years, and then goes back, who ^hall have the 
soil, 51, 52. The King grants grounds before the sea relinquishes 
them ; qu<ere^ if good ? 53. Diversity between grounds left by the 
sea, and grounds gained from the sea, 61. / 

Sea-banks. See '' Banks.'' 

Sea-walls. See ^' Walk:' 

Second Deliverance. ,See " W. 2. c. 2." 

Services will not enable a. man to be a Commissioner of Sewers, 242. 

Sewers. See " Statutes 23 //. 8. c. 5. ; 25 H. 8. c. 10.; 3 * 4 Ed. 6. 
c. 8,.; IS Eliz. c. 9.; 3 J. c. 14." Stating the locus to be a Sewer is 
stating it primd facie to be a common Sewer, 80. Definition of, 80. 
The antiquity of the laws of Sewers, 23, 24, 25, 165. The Court of 
Sewers a membfsr of the ancient court of Oyer and Terminer, 16fl. 
A bill of reversal lieth in thc^ Court of Sewers, 217. The juris- 
diction of the Court of Sewers, 217—220. 

Shells and Shell-fish found on the sea-shore right of the public to take, 
55. 

Sheppey. See " Islands:' 

Sheriff. See " Statute 23 H. 8. c. 5." Where a sheriff may be fined, 175. 
Wher6 the sheriff may grant a iveplevin, and where not, 195— 200* 
No averment to be taken against a sheriff's return, 215. 

Ships. See ''Custom.'' 

. Shore, definition of, 54. Who hath the property, and. who the use thereof, 
54, 55, n 5.-' See " Commission:' 

Sicily. See " Islands:' 

SoiL See'' Rivers^ Sea."' 
, Spiritual Persons. See " Ecclesiastical Persons ; Mag. Char. c. 14." 

Springs. See " Statute 23 H. 8. c. 5." 
<Spttrnhead. See" Islands." 

Statute. See " Dtfeasance:' 

Statutes, the Commissioners of Sewers' power to make statutes, 4, 5, 7. 
Where the judges have expounded a statute by the title, 26. The 
statute laws are in. force on the seas, 40, 42. A general statute, 
4instinted and unbounded, shall extend to Wales, 46. Expositors of 
statutes are not tied to titles and preambles, 59, 60. The difference 
between a statute repealed, and a statute expired, 95. Statutes 
shall be expounded. according to the meaning, and not the letter, 96. 
What statutes extend to copyholds, and what not^ 133, 134. How 
promiscuous words in a statute shall be marshalled and expounded, 
170» What statutes extend to entailed lauds, ^d what not, 207^ 
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iOS. Penal fttatute. See *^ Indictment f StahOe 31 EUz. c 5.*^ 
A penal statute is to be Btrictly taken for the King, and ftivour- 
ably for the subject, 209; Several statutes for abating; pnTste 
weres, ^61, ^6% Several statutes to make rivers and strtaims navi- 
gable, 270. 
Mag. Char. o. 9. Liberties, the libertiet and free customs of 
ports confirmed, 5d. 
c. 14. Amerciaments, an amerciitment mmst be Imposed by 
presentment of good and lavrAri men upoft tiwir oaths, 
109, 110, 177, 179* A spiritual person shall not be 
amerced according to kis spiritual iiving, 199. The 
writ of moderaia miserkordia grounded upon this 
law, 177. An amerciament ought to be according to 
the offence, 177. What is meant there bj ftoenan, 334. 
c. 1 5. Banks and Bridges, the first statute of Sewers and 
bridges, 25, 85. Facere there, is to be construed re- 
parare, or manutenere^ id. Whether it be repealed, or 
extends onVf to bridges erected before, S6. Implies 
that a township may be bound to repair bridges, ISS, 
124. 
c. 16. Banks, makes much against erecting of new bariui, if 

it be in force, 9S. 
c. 2S. Weres, what weres were to be put down by this 
•statute, 255, 256. The genemlSty of this statute is 
restrained by the succeeding statutes about weres, 258, 
260. 
c. 29. Imprisonment, kc. what imprisonment is against this 
statute, 168. 
Anno 4 Ed. 1. Bxtenta ManerUj the office of a surveyor de- 
scribed, 106. 
Anno 11 Ed. 1. Acton Bumel, copyholds cannot be extended 
upon this statute, 134. Entailed lands not extendible 
by this statute, 208. 
Anno 12 Ed. 1. SttOuta WaliuBy Wales made parcel of England 

thereby, 46. 
fV. 2. Anno 13 Ed. 1. c. 1. De Dome CondUibnaUduij extends 
not to gifts made before the statute, 58. What things, 
are entailable within this statute, an'S what not, 157, 
158. A bastard cannot inherit by ibrce of this statute, 
161, 162, 163. The general words of the Statute of 18 
R. 2. c* 5. of prwmunire do not repeal this statute, 297, 
208. 
c. 2. Replevin, by this statute the second deliverance is to 
be awarded out of the rolls of the court whence the 
retomo habendo came, 195* 
c. 18. Elegit, copyholds cannot bo put ift execution upon 
this statute, 134. Entailed boids not extendible by 
this stetute, 209* 
c. 35. Wards. See " Abjuraiion.^* 
Anno 13 Ed. 1. De MercatorihuB^ Copyholds cannot be ex- 
tended upon this statute, 134. Iktailed lands not ex- 
tendible by this statute, 208. 
Anno 13 Ed. 1. Of Winchester, a township Bhalt be aitt«need for 
the escape of a robber, 124» No remedy fcr three hun- 
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Jnno 13 Ed..l. 

dred yem, for him whose goods were taken in execu- 
tiottii|Mm Uiis statute, to haye contribution, 125. 

Jnno 31 Ed. 1. c. 7. Butchers. See '' Jl^uraiian.'' 

Anno 17 Ed. 2. c 11. Prerogaiiva RegtSythe King's prerogative 
upon the seas, 40. 

jlnmo 18 Ed* S. c. 3. Sea^ the sea shall be open to all stnogers, 40. 

Anne tb Ed. 3. c. 4. Weres. See '' fVere$:* 

AmtQ S7 Ed. 3. c. 1. Prmnmnirey a prasmunire brought upon 
this statute against a Commissioner of Sewers, 173. 

Ammo 34 Ed* 3* e. 1* Justices of Peace, fines set by justices of 
peace shall be reasonable, 176. 

Anno 45 Ed* 3* c. 2* Weres. S^e << lVere$:' 

Anno 13 R* f. c» 5* Admiralty, Doth not imply that the ^eas are 
not within the realm, 4% 

Ammo 16 R. 3* c. 5. Pramunirey Entailed linds not forfeitable by 
tUs statute, 207, 308. 

Am$M 1 H. 4. c. 12. Weres, provides for the passage of ships. and 
boats in great rivers, 76* Gives a traverse to the party 
grieved, 165, 216, 257* What defaults and annoyances 
in waters and great rivers shall be corrected or pulled 
down, 257, 258. Who shall pull down or amend them, 
257* The penalty on them who make default, or re- 
levy, enhance, or stniten them, 257, 267. Extends to 
such weres and impediments oidy, as were erected 
beibre the reign of King Edw* I. and which have been 
chanced and exalted since, 260^ 

Aimo 4 H. 4. e. 11. Weres, two tilings there mentioned, which 
none of the former statutes took order for, 258. 
c 20* Ships, puts a difference between a port and a creek, 
57* The reason why It appoints merchandizes to be 
charged and discharged at great ports, 57. 

Ammo H* 6. 47. 5* Sewers. See <^ Commieeion.'' This statute 
(though Lmcolnshire only be named) extended to all 
England, 27* Causeways mentioned therein, 90. The 
Commissioners of Sewers had power by this statute to 
make new defences, 05. Thimgh expired, yet worthy 
imitation, 05. 

^fiNo 18 H. 6* c. 11. Justices of Peace, a justice of peace not 
having lands sufficient shall be punished the way the 
statute appoints, and not by indictment, 249. 

^iiiio 31 H. 6* c* 4. Aliens, the King's subjects shall not attach 
upon the sea any stranger, in amity with this realm, 40. 

Ammo 12 Ed. 4. c 7* Weres, confirms all former statutes against 
lets, impediments, and annoynnces, 258. The penalty 
for not amending or bi-eaking down, or for continuing 
weres, &c. levied, enhanced, &c. contrary to the statute 
of 1 H. 4.C. 12., 259, 267. Extends to rivers and streams 
not navigable, which the former statutes did not, 259,^ 
267. Lessee for years is within this statute, and may 
lawfully abate any such nuisance, and be punished for the 
continuance of it, 259, 260* 

Anno 1 R. 3. c. 1. Uses, the promiscuous words thereof, how to 
be construed, 170* 
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Anno 4 II. 7. c. 15. Thames, termed a river, 77* 

c. 24. Fines, a corporation bound by a fine and nonclaim hy 
five years, 200* Infants, idiots, and women covert, had 
been bound by this statute, <had they n^t bee&excepted, 
210. 

Anno 19 H. 7. c. 18. Severn, termed a river, 77. 

Anno 6 H. 8. e. 10. Sewers, a Commission of Sewers directed to 
any person not qualified, was void by this statute, 254. 
Expired and not revived by 23 H. 8. c< 5., 254. 
• • Anno 21 H. 8. c. 15. Recoveries, tenant for years, though there 
were neither fine nor income, may falsify a common reco- 
very, 59. 

Anno 22 H. 8. c. 5^ Bridges, seems to oppose MagiiaChiiita, c. 15., 
86. What bridges are within this statute, and what 
not, 86, 87, 89* Extends to the repairing and amending 
of bridges, but not to the making of new, 89. Gives 
authority to justices of peace to charge a county, hun- 
dred, or town, with the repair of bridges, 124*. 

Anno 23 H. 8. c. 5. Sewers. See '^ Commission^ Commission- 
ers.^^ The reasons of making this statute, 1. Commis- 
aions of Sewers shall be directed in all parts within the 
realm, 1 , 2. The form of the Commission of Sewers, 2— ^» 
The* causes of awarding such comftiission, 2. Inquiry 
by whose default the annoyances come, 3. Assessing 
the persons to be contributory to the charge, 3. Re- 
tbrmihg the annoyances and impediments, 3, 4. Deput- 
ing of officers, and auditing their accompts, 4. Dis- 
training for arrearages of the mon^ assessed, 4. 
Punishing by fines, amerciaments, distress, &c. 4, 5. 
Taking of labourers, workmen, carriages^ wood, timber, 
and other necessaries, 4. Making of laws, statutes, 
ordinances, and decrees, 4, 5, 7^ Power to hear and 
determine, 5. Awarding of writs and other process to 
officers, 5. Power to survey, b» Sheriffs to return 
juries, 6. All officers shall be attendant upon the 
Commissioners of Sewers, 6. The oath to be taken by 
the Commissioners of Sewers, and before whom, 6, 7. 
Confirms all former statutes of Sewers, and authorizes 
the Commissioners to do according to ik» tenor and 
effect of the said statutes, 7, 95. The Commissioners 
of Sewers may decree lands, &c. from the owner, who 
doth not pay his assessment, 7, 8. Their decree shall 
bind the King's, and all other men's lands, 8. The 
penalty on the Commissioner who sits, being unsworn, 
or unqualified, 8, 9,233,234,246. Commissioners of 
Sewers, how to be qualified, 9. How the defendant may 
justify, by force of this act, 9, 10, 221, 222. Treble 
damages to be recovered' by him that is sued, 10. 
Wages for the Commissioners and Officers of Sewers, 
10. In what manner Commissions of Sewers for the 
duchy of Lancaster, Wales, and counties palatine, shall 
be awarded, and who shall name, the Commissioners, 
10 — 13. The fees to be paid for the Commissions of 
Sewers, 11. A Commission of Sewers by virtue of this 
1 
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Anno ^ Hen. 8. c. 5. 

act shall endure three years, 11. See the ^^ Statute$ 3 
' 4r 4 Ed. 0. c. 8. and 13 Eliz. c. 9." Supersedeas of a 

Commission of Sewers, 1 1 • How long the laws, decrees, 
ordinances, &c. of the Commissioners of Sewers shall be 
in force, 12, 286. See the ^'Statute 13 Eliz. c. «." 
The King's royal assent, where necessary and whither 
to be certified, 12, 213, 286. Seje the « Statute 1 3 Eiiz. 
c. 9." What fees shall be paid for such Certificate, 12. 
Made perpetual by the statute 3 & 4 Ed. 6. c. 8., 13, 23. 
The causes wherefore the Author made choice to read 
. upon this statute, 22, 23. The extent of this statute, 
26, 27, 42, 46, 47, 58—62, 129. The necessary use of 
this law, 27. The division thereof into several parts, 
28, 29, 63, 64. Extends not to reform the hurt and 
nuisance arising from the sand, driven by the sea to land, 
47, 269, 270. Private banks and walls are not within 
ihis statute, 76. What rivers are within this statute, 
and in what cases the Commissioners may deal therein, 
79, 84 — 87, 270. What Sewers, gutters, ditches, pools, 
ponds, streams, springs, waters, bridges, causeways, and 
goats are within this statute, and whatnot; and how the 
Commissioners may deal therein, 80 — 91 , 270. Seems to 
oppose Magna Charta, c. 15. of Bridges, 86. New- 
invented mills or other engines, though not to be erected 
by the power of this law, yet when once erected and 
found beneficial, may be continued and maintained by 
the authority thereof, 91. New walls, banks, and other 
defences, and new rivers, streams, cuts, drains, and goats, 
may be made by force of this statute, 94 — 104. Some 
opinions to the contrary, 93, 94, 104. What posses- 
sions or revenues of the clergy may be charged by this 
law, 131, 132. All proceedings upon the Commission 
of Sewers ought to be in English^ 166. How those 
words in the statute ** That ye compel them by distress, 
fines, amerciaments, and by other punishments, ways or 
means" are to be construed, 169, 170. By what words 
in this statute the Commissi<Miers of Sewers have power 
to sell the goods of the offender, 190, 191. To what 
replevins, and out of what courts, the words ^^ avowry, 
cognizance, &c." extend, 194, 195, 197 — ^200. The first 
and only law which gives sale of lands in cases of Sewers. 
203. The prosecutor upon this statute, cannot sue by 
bill, 247. Within what time, where, and how, he must 
sue, 247, 248, 249. The several sorts of impediments and 
annoyances mentioned in this statute, 255. The sta- 
tutes and ordinances made before this statute, and con- 
firmed tliereby, are intended of acts of parliament, and 
not of laws or ordinances made by the Commissioners of 
Sewers, 285. 
jinno 25 H. 8. c. 10. Sewers, the Statute 23 H. 8. c. 5. of Sewers, 
to extend to the town and n^rshes of Calais, 14. No 
Commissioner bound to travel out of the county where he 
dwells, 14. The forfeiture of a Commissioner refusing 
' ., to be sworn, 14, 1 5» 
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Anno 36 H. 8. c. 3. First fruits and tenths, tenths fonfeerlj pay^ 
able to the Pope, now payaMe to the Ring, 180. 
c. 13. Treason, gives the forfeiture of entailed lands, in 
cases of treason, 308. 

Anno 27 H. & c. 10. Uses, If a fine be levied of lands, to the in- 
tent that J. S. should receive a yearl j rent thereout, J. S. 
may distrain, though no mention thereof in the convey- 
ance, for that the statute giveth a distress,. 180, 181. 
c. 26. Wales, the laws of England not totally in force in 
Wales tiU this Statute, 46. 

Anno 38 H. 8. c« 15* Trials, trials of offendes done upon the 
nea, 40. Puts a difference between the sea, a haven^ 
and a creek, 57« 

Anno 33 H. 8. c !• - Wills, extends not to devise? of lands be- 
fore the Statute, 59. The having lands mentioned 
therein, is intended of a having to dispose, and not of a 
having to retain oidy, 343. A disseisee cannot during 
the disseisin devise his lands by this Statute, 346. 
c. 45. First-fruits and tenths. See '^ Courts.^' 

Anno 33 H. 8. c. 33. Wards and Lhreries. See <^ Courts.^ 
c. 30. Accomptants, binds the lands of heirs in tail, 308. 

Annis 3 & 4 E. 6. e. S* Sewers, the statute of 33 H. 8. c. 5. 
made perpetual, Id, 33. A distress may be taken on 
the King's lands for a tax assessed by the Commis- 
sioners of Sewers, 16, 16. No other fees shall be paid 
for Commissions, &c. of Sewers under the duchy seal, 
than such as are appointed hy the Statute of 33 H. 8. 
c. 6* to be paid in Chancery, 16. Commissions of 
Sewers to endure five years, 16. See ^^ Staiute$ 33 
H. S» e. '5.; and 13 EUz. c. 9.^' Supersedeas of a 
Commission of Sewers, 16* This Statute and that of 
13 Eliz. c. 9. reconciled, 143, 143. 

Anno 1 Mar. c» 11. Sewers, provides for reforming the hurt 
which may arise by reason of the sand in the county of 
Glamorgan driven out of the sea, which the Statute of 
33 H. 8. c. 6. did not extend unto, 46, 47, 369, 370. 

Annit 3 & 3 Ph. k Mar. c 8* Highways, what ecclesiastical 
persons are chargeable by this Statute, 131. 

Anno 1 Eliz. c. 1» Supremacy, an alien could not have been a 
Comnussioner in causes ecclesiastical, 355. 
e. 19. Leases* See '' Eccksiastictd Persons.^ 

Anno 5 Eliz. c. 5. Navy, a new fish day appointed by this 
Statute, 36. 

Anno 13 Eliz. c. 8. Usury, in what manner justices of Oyer and 
Temtmer may hear and determine Usury, 317. An ac- 
tion of 'debt lieth not thereupon before them, 317. 
c 9. Sewers. See ^' Commission ; Statutes 3 Sf 4 E. 6. 
c. 8." Commissions of Sewers to endure ten jears, 
17, 386. See " Statutes 33 H. 8. c. 5. / and 3 Sf 4 
E. 6. c. 8." Supersedeas of a Commission of Sewers, 17. 
The laws, decrees, ordinances, &€. of the Commis- 
sioners of Sewers shall be in force witiiout any certificate 
thereof into Chancery, or the royal assent had, 17. See 

\ '' Statute 33 //. 8. c. 5." How long they shall be in 

force, 17, 18. See '' StakiU 33 U. 8. c. 5." In what 
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cage the justices of peace may execute them^ and how 
long, 18. No farmer of anj lands wi^in the precinct 
of tiie commissioB, who luith not forty pounds per 
annum freehold, slttU have his Toioe in making any or- 
dinances of Sewec% ooncemiaf the lands he hath ha 
farm, 19, 20, 244, Mli. All acts dime hj sueh a dis- 
abled person shaU be ^d, 10, 344^ 264. The Com* 
missioners need not make certificate or return of their 
commission, or any of their ordinances, laws, or doings^ 
10. The derk of Sewers shall yearly eatred Ae issues, 
finea, penalties, forfeitures, and amerciaments, and yearly 
deliver them into the Exchequer, under pain of BLy 20. 
c. 10. Leases. See ^ Eccleelaetical Persons J^ 
Anno 14 Eliz. c. 11. Leases. See ^^ Ecclesiastical Parsons.^ 
Anno 18 EKi. c, 5. Informers, no prosecutor qui tmn^ fte, eafi- 

sue by bill upon any statute precedent to this, 247. 
Anno 27 Eliz. c. 13. Robl^ery, gives contribution to him whose 
goods are taken in execution upon the Statute of 
Winton, 125. 
e. 22. Chichester haven, power given to c«t a new channel 
in any man's grond, and to eraiponnd with the owners 
thereof, lOI. 
Anno 31 Elis. c. 5. Infimners, within what tine Ae Ring or 

informer must sue vpon a penal Statute, 248. 
Anno 43 Elia. e. 2. Poor, makes the parson and vicar charge- 
able to the poor, 130. 
«• 4. Charitfible uses, goods, && as weH as lands, %tt. are 
chargeable to the repairs of seinbanks, kc. by fierce of 
this Statute, 120. The Commissioners of Sewers may 
compel the perfomance, 120. 
Anno 1 Jac. I. c. 7. Rogues, why Wales was named fherein, 
46, 4T. 
c. 9. Alehouses, why Wales way named therein^ 46, 47. The 
forfeitures of alehouse keepers amy be levied by aide of 
their goods, 180. 
Anno 3 Jac. 1. c. 12. See ^ Fish:^ 

c. 14. Sewers, provides for the walls^ ditches, banks, gut-^ 
ters. Sewers, goats, causeways, bridges, streams^ and 
watercoarses, witinn two roil^ of London, 87, 88. 
r. 18. New River, for bringing the New River to London, 
85. Sadsfi&ction to be given to the owners of the 
grounds, through which the New Rfver sbouM be 
made, 104. 
* Anno 4 Jac. 1. c. 12. New River, for bringing the N«w Rmr 
to London, 85. 
Anne 7 Jac. 1. c. 20^ In great repairs and new buHduig, 
the lessor and lessee shall both be at the charge, 142. 
Gives express power to sell the goods distrained^ 189. ^ 
Anno-n Jac 1. c. 9ti Thames navigation. 
Anno 7 Ann. e. 10. Copyholds, 134. 
Stock. See « Goods ; Leme."^ 
Slrangers, the several punishments which the Romnr kws did inflict upon 

strangers, 235. 
Stmutf. Soe ^eemwns mw ; IStlaMes 28 JT. 8. c. 5./ 9 Jac. c. l^ 
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Warrant J, the ibrce of It, 107. 

Warren, if one have a warren in his lands in Dale, and purchase other 
lands there, the warren shall not extend thereto, 5% CO. Warrena 
are chargeable bj the laws of Sewers, 138. 

Waste, who may take advantage of waste committed, and who not, 71, 
73. Lessee for life without impeachment of waste, remainder for 
his own life, the priTilege is lost, n. If lessee for years saffer a 
hoase to fall down, and before an action bronght he boild another 
in the same place of the same quality and quantity, Chat shall excuse 
him in an action of waste ; eonira^ if it be built in another place, 93. 
Where the irruption of the sea or fresh waters, whereby the land 
is surrounded, is waste, and where not, 146 — 148. 

Watercourses. See ^ Statutes 23 H. 8. «. 5. / 3 Jac. c. 14.*' 

Waters. &e ^ Statute <3 H. 8. c. 5.^ No prpperty in running wa- 
ters, 78, 79. 

Weres. See ^'Decfee; Presentment; Statutes 1 H.4.C. 12./ 12 Ed. 
4. c. 7." What weres were to be put down by Magna Charta, 265, 
^56, What weres and other impediments and annoyances are to be put 
down by the statutes of 25 Ed. 3. c. 4. and 45 Ed. 3. c. 2., 255, 256. 
The penalty for relerying, enhancing. Or continuing weres and other 
impediments, 256, 257, 267. Several statutes for abatii^ private 
weres, 261, 262. An ancient were not to be overthrown or re- 
moved, 263-^265. Injunction against removing a float which Com- 
inissionen of Sewers had ordered plaintiff to remove under a penalty, 
veliised by the Court of Chancery, 291. 

Wharf. Ses^^Custem:' 

WighL See ^Islands.'' 

Women. See ^^ Baron and Feme^^ What rule and government in 
ecciesiasticals women have been admitted to, 251. They have been 
admitted to the highest places in temporal governments, 251, 252. 
What other governments and offices they may be admitted to, 252. 
A woman may be a Commissioner of Sewers, 252, 253. 

Wood. See ^' St(Uute 23 Jf. 8. c. 5.'» 

Words. See " Exposition of WordsJ" 

Wreck. See " Admiralty:' 

Writ, of moderatamisericordia. See ^^ Magna Charta, c. 14-" Writs 
of assize and qfeciione Jirmm. See " Goods.*' Writ of ad quod 
damnum for the making of a new river or c^ut, where necessary, and 
whene B0t> 06^ 97. 



THE END. 
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